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NO TAXPAYER FUNDING FOR ABORTION ACT 


TUESDAY, FEBRUARY 8, 2011 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 4:05 p.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Pence, Chabot, King, Jordan, 
Nadler, Quigley, Conyers, and Scott. 

Also Present: Representatives Goodlatte and Jackson Lee. 

Staff Present: (Majority) Paul Taylor, Subcommittee Chief Coun- 
sel; Sarah Vance, Clerk; (Minority) Heather Sawyer, Counsel; and 
Veronica Eligan, Professional Staff Member. 

Mr. Franks. The Subcommittee will come to order. 

Good afternoon to all of you. Pursuant to notice, the Sub- 
committee on the Constitution meets today to consider H.R. 3, the 
“No Taxpayer Funding for Abortion Act.” This is the very first Con- 
stitution Subcommittee hearing in this, the new 112th Congress, 
and it is such a privilege to be the new Chairman of the Sub- 
committee and to offer a heartfelt welcome to all of the Members, 
the witnesses, and the observers. 

Let me take a little side note here. Rule XI of the House rules 
provides that the Chairman of the Committee may punish breaches 
of order and decorum by censure and exclusion from the hearing. 
Presently we have people standing and it makes the order not in 
order in the hearing room. So members of the audience must be- 
have in an orderly fashion. I say that respectfully, but otherwise 
they will be removed from the hearing room. So I hope you all will 
sit down. 

Daniel Webster once said, Hold on, my friends, to the Constitu- 
tion and to the Republic for which in stands, for miracles do not 
cluster and what has happened once in 6,000 years may never hap- 
pen again. So hold on to the Constitution for if the American Con- 
stitution should fall, there will be anarchy throughout the world. 

Our Founding Fathers wrote the words of our Constitution down 
for us because they did not want us to forget their true meaning, 
or to otherwise fall prey to those who would deliberately undermine 
or destroy it. This has always been the preeminent reason why we 
write down documents or agreements or declarations or constitu- 
tions in the first place: To preserve their original meaning and in- 
tent. 
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Protecting the lives of innocent Americans and their constitu- 
tional rights is why those of us in this room are all here, and in- 
deed this is why Congress itself exists. The phrases in the Fifth 
and 14th Amendments capsulate our entire Constitution when they 
proclaim that no person shall be deprived of life, liberty or property 
without due process of law. 

Those words are a crystal clear reflection of the Proclamation 
and the Declaration of Independence that declares that all men are 
created equal and endowed by their Creator with certain 
unalienable rights, those being life, liberty, and the pursuit of hap- 
piness. Those words are the essence of the America, and our com- 
mitment to them for more than two centuries has set America 
apart as the flagship of human freedom in the entire world. And 
yet unspeakable suffering and tragedy have occurred whenever we 
have strayed from those words. 

Our own United States Supreme Court ruled that millions of 
men, women, and children were not persons under the Constitution 
because their skin was black. It took a horrible Civil War and the 
deaths of over 600,000 Americans to reverse that unspeakable trag- 
edy. And we saw the same arrogance in 1973 when the Supreme 
Court said the unborn child was not a person under the Constitu- 
tion. And we have since witnessed the silent deaths of now over 50 
million innocent little baby boys and baby girls who died without 
the protection the Constitution gave them and without the protec- 
tion this Congress should have given them. 

H.R. 3 is a bipartisan bill that takes a step to turn America away 
from that tragedy. The bill forms part of the new majority’s pledge 
to America, codifying the Hyde amendment by permanently prohib- 
iting taxpayer funding of abortion across all Federal programs. In 
addition, the bill protects health care workers’ rights of conscience 
so that they cannot be coerced to participate in abortion procedures 
as a condition their employment. 

The Capitol Police are in the process of restoring order here and 
we are going to go ahead and continue and would ask them to con- 
tinue. 

The Speaker of the House, John Boehner, directed that this bill 
receive the designation H.R. 3 as “one of our highest legislative pri- 
orities.” H.R. 3 is intended to continue the same policy as the Hyde 
amendment. The Hyde amendment prohibits taxpayer funding of 
abortion except in cases of rape, incest, or to save the life of the 
mother. 

Contrary to discussion in the press, this bill with not be a depar- 
ture from the decades of implementation of the Hyde amendment 
policy. Sponsors of the bill are reviewing clarifying language for 
amending H.R. 3 to assure lawmakers that funding policy as it re- 
lates to cases of rape will not be altered by this bill. 

The second part of this bill provides necessary protection for 
health care workers who will not perform or refer for abortions as 
a matter of conscience. Those who believe that a pregnancy is a cir- 
cumstance which presents with two patients, the mother and the 
unborn child, cannot in good conscience do harm to that unborn 
child and therefore should not be coerced into performing abortions 
as would be required under the current health care system. 
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Now, it is said that government is what it spends. Planned Par- 
enthood alone aborts over a quarter of a million unborn babies 
every year, all the while it receives hundreds of millions of dollars 
in Federal, State or local taxpayer funds. This legislation is really 
about whether the role of America’s government is to continue to 
fund a practice that takes the lives of over 1 million little Ameri- 
cans every year. 

Even some of those who do not consider themselves pro-life 
strongly object to their taxpayers going to pay for abortion — their 
dollars. 

Now I believe the intensity of this debate has something to do 
with our collective conscience. Perhaps it is because ultrasound 
technology has begun to demonstrate to all reasonable observers 
both the humanity of the victim and the inhumanity of what is 
done to them. 

We are beginning to realize as Americans that somehow we are 
bigger than abortion on demand and that 50 million dead children 
is enough. We are beginning to ask the real question, does abortion 
take the life of a child? If it does not, then all of this here today 
is a non-issue. But if it does, then those of us sitting here in the 
chambers of freedom are in the midst of the greatest human geno- 
cide in the history of humanity. 

Thomas Jefferson said that the care of human life and its happi- 
ness and not its destruction is the chief and only object of good gov- 
ernment. And ladies and gentlemen, using taxpayer dollars to fund 
the killing of innocent, unborn children does not liberate their 
mothers. It is not the cause for which those lying out under the 
white stones in Arlington National Cemetery died, and it is not 
good government. 

Abraham Lincoln called upon all of us to remember America’s 
Founding Fathers and, “Their enlightened belief that nothing 
stamped with the divine image and likeness was sent into the 
world to be trodden on or degraded and imbruted by its fellows. He 
reminded those he called posterity that when in the distant future 
some man, some factions, some interests should set up a doctrine 
that some were not entitled to life, liberty, and the pursuit of hap- 
piness that “their posterity" — that’s us, ladies and gentlemen — 
"their posterity might look up again to the Declaration of Independ- 
ence and take courage to renew the battle which their fathers 
began.” 

May that be the commitment of all of us today. I look so forward 
to hearing from the witnesses, and I now recognize the Ranking 
Member of the Subcommittee, Mr. Nadler, for his opening state- 
ment. 

[The bill, H.R. 3, follows:] 
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112th CONGRESS 
1st Session 


H.R.3 


To prohibit taxpayer funded abortions and to provide for conscience 
protections, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

■January 20, 2011 

Mr. SMITH of New Jersey (for himself, Mr. LlPINSKI, Mr. AKIN, Mr. ALEX- 
ANDER.. Mr. Austria, Mrs. Baotimann, Mr. Baciius, Mr. Babletta, 
Mr. Bartlett, Mr. Barton of' Texas, Mr. Benishek, Mr. Bilibakti^ 
Mr. Bishop of Utah, Mrs. Blackburn, Mr. Bonner, Mr. Boustaky, 
Mr. Brady of Texas. Mr. Brooks, Mr. Broun of Georgia. Mr. Bu- 
chanan, Mr. Burgess, Mr. Burton of Indiana, Mr Canseco, Mr. 
Carter, Mr. Cassidy, Mr. Cilabot, Mr. |J>iaffetz. Mr. Coffman of; 
Colorado, Mr. Cole, Mr. Conaway, Mr. Costello, Mr. Crayaaok, Mr. 
Crawford, Mr. Ohensiiaw, Mr. Critz, Mr. Davis of Kentucky, Mr. 
DesJarlais, Mr. Dlyk-Balart, Mr. Donnelly of Indiana, Mr. Duffy, 
Mr. Duncan of South Carolina, Mr. Duncan of Tennessee, Mrs. Emer- 
son. Mr. Fitzpatrick, Mr. Flake, Mr. Fleming. Mr. Forbes. Mr. 
Fortenberry, Ms. Foxx, Mr. Franks of Arizona, Mr. Gardner, Mr. 
Garrett, Mr. Gerlach, Mr. Gibbs, Mr. Ginghey. of Georgia, Mr. 
Gowqt, Ms. Granger, Mr. Graves of Missouri, Mr. Grimm, Mr. Guth- 
rie, Mr. Hall, Mr. Harper, Mr. Harris, Mrs. Hartzler, Mr. 
Mensabling, Mr. Merger, Mr. Hiielskamp, Mr. Hunter, Mr. Hurt, 
Ms. Jenkins, Mr. Johnson of Illinois, Mr. Jones, Mr. Jordan, Mr. 
Kelly,, Mr. King of New York, Mr. King of Iowa, Mr. KINGSTON, Mr. 
Ktj*zinger of Illinois, Mr. Kline, Mr. Lambobn. Mr Landry, Mr. 
Lankford, Mr. LaTourjstte, Mr. Latta. Mr. Lee of New York. Mr. 
LoBiondo, Mr. Long, Mr. Luetkemeyeb. Mr. Daniel E. Lungren 
of California, Mr. Manzullo, Mr. MATCCIIANT, Mr. Marino, Mr. 
McCarthy of California, Mr. McCaul, Mr. McClintock, Mr. 
McCottek, Mr. McHenry, Mr. McIntyre, Mr. McKinley, Mrs. 
McMoreis Rodgers, Mrs. Miller of Michigan. Mr. Gary G. Miller 
of California, Mr Miller of Florida. Mr. Mulvaney, Mr. Murphy of 
Pennsylvania, Mr. Neugebauer, Mrs. Ye n ; v . Mr. Y i \~s u lee Mr. 
Olson, Mr. Paul. Mr. Pence, Mr. Peterson, Mr, Pitts, Mr. Pompeo. 
Mr. Posey. Mr. Price of Georgia, Mr. Railyll, Mr. Ribble, Mr. 
Rigell, Mr. Roe of Tennessee, Mr. Rogers of Kentucky, Mr Rokita, 
Mr. ROSKAM, Ms. Ros-Lxhtinen, Mr. Boss of Arkansas, Mr. BOYCE, 
Mr. Ryan of Wiseonshi, Mr. Scalise, Mr. Schilling, Mrs. Schmidt, 
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Mr. Austin Scott of Georgia, Mr. Scott of South Carolina, Mr. Sen* 
SENBJapiNBR, Mr. Shimkus, Mr. Shuler, Mr. Shuster, Mr. Simpson, 
Mr. Smith of Texas, Mr. Stutsman, Mr Sttt.bItan, Mr. TETfR.^.TVIr. 
Thompson of Pennsylvania, Mr. Ttjkneb, Mr. Westmoreland, Mr. 
Whitfield, Mr. Wilson of South Carolina, Mr. Wolf. Mr. Woodall, 
Mr. Young of Florida, Mr. Gohmebt, Mr. Wittman, Mr. Cantos, Mr. 
Boren, Mr. Goodi.ATTB, Mr. MoKbon, Mr. Rogers of Michigan. Mr. 
Oalvxbt, Mrs. EllmebS; Mr. Aderholt, Mr. Tebebi, and Mr. Sam 
Johnson of Texas) introduced the following bill; which was referred to 
the Committee on the Judiciary, and in addition to the Committees on 
Energy and Oomni ergo and Ways and Means, for a period to be subse- 
quently determined by the Speaker, in each case for consideration of such 
provisions as fall within the jurisdiction of the committee concerned 


A BILL 

To prohibit taxpayer funded abortions and to provide for 
conscience protections, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 fives of the United States of America in Congress assembled , 

3 SECTION I. SHORT TITLE. 

4 This Act may be cited as the “No Taxpayer Funding 

5 for Abortion Act ’ ’ . 

6 SEC. 2. PROHIBITING TAXPAYER FUNDED ABORTIONS AND 

7 PROVIDING FOR CONSCIENCE PROTECTIONS. 

8 Title 1 of the United States Code is amended by add- 

9 mg at the end the following' new chapter; 


•HR 3 IH 
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3 

1 “CHAPTER 4— PROHIBITING T AXP AYER 

2 FUNDED ABORTIONS AND PROVIDING 

3 FOR CONSCIENCE PROTECTIONS 

4 “SEC. 301. PROHIBITION ON FUNDING FOR ABORTIONS. 

5 “No funds authorized or appropriated by Federal 

6 law, and none of tine funds in any trust fund to which 

7 funds are authorized or appropriated by Federal law, shall 

8 be expended for any abortion. 

9 “SEC. 302. PROHIBITION ON FUNDING FOR HEALTH BENE- 

10 FITS PLANS THAT COVER ABORTION. 

11 “None of the funds authorized or appropriated by 

12 Federal law, and none of the funds in any trust fund to 

13 which funds are authorized or appropriated by Federal 

14 law, shall be expended for health benefits coverage that 

15 includes coverage of abortion. 

16 “SEC. 303. PROHIBITION ON TAX BENEFITS RELATING TO 

17 ABORTION. 

18 “For taxable years beginning after the date of the 

19 enactment of this section — 

20 “(1) no credit shall be allowed under the inter- 

21 nal revenue laws with respect to amounts paid or in- 

22 eurred for an abortion or with respect to amounts 

23 paid or incurred for a health benefits plan (including 

24 premium assistance) that includes coverage of abor- 

25 tion. 
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1 “(2) for purposes of determining’ any deduction 

2 for expenses paid for medical care of the taxpayer or 

3 the taxpayer s spouse or dependents, amounts paid 

4 or incurred for an abortion or for a health benefits 

5 plan that includes coverage of abortion shall not he 

6 taken into account, and 

7 “(3) in the ease of any tax-preferred trust or 

8 account, the purpose of which is to pay medical ex- 

9 penses of the account beneficiary, any amount paid 

10 or distributed from such an account for an abortion 

11 shall be included in the gross income of such bcno» 

12 fie.ia.ry. 

13 “SEC. 304. LIMITATION ON FEDERAL FACILITIES AND EM- 

14 PLOYEES. 

15 “No health care sendee furnished — 

16 “( 1 } by or in a. health care facility owned or op- 

17 crated by the Federal Government.; or 

18 “(2) by any physician or other individual em- 

19 ployed by the Federal Government to provide health 

20 care services within the scope of the physician's or 

21 individual’ s employment, 

22 may include abortion. 


•HR 3 IH 
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1 “SEC. 305. CONSTRUCTION RELATING TO SEPARATE COV- 

2 ERAGE. 

3 “Nothing in this chapter shall be construed as pro- 

4 hibiting any individual, entity, or State or locality from 

5 purchasing separate abortion coverage or health benefits 

6 coverage that includes abortion so long as such coverage 

7 is paid for entirely using only funds not authorized or ap- 

8 propriated by Federal law and such coverage shall not lie 

9 purchased using’ matching' funds required for a federally 

10 subsidized program, including a State's or locality's con- 

1 1 tributiou of Medicaid matching funds. 

12 “SEC. 306. CONSTRUCTION RELATING TO THE USE OF NON- 

1 3 FEDERAL FUNDS FOR HEALTH COVERAGE. 

14 “Nothing in this chapter shall be construed as re- 

15 strieting the ability of any non-Federal health benefits eov- 

16 erage provider from offering abortion coverage, or the abil- 

17 ity of a State or locality to contract separately with such 

18 a provider for such coverage, so long as only funds not 

19 authorized or appropriated by Federal law are used and 

20 such coverage shall not lie purchased using matching 

21 funds required for a federally subsidized program, inelud- 

22 big a State’s or locality’s contribution of Medicaid match - 

23 mg’ funds, 

24 “SEC. 307. NON-PREEMPTION OF OTHER FEDERAL LAWS. 

25 “Nothing in this chapter shall repeal, amend, or have 

26 any effect on any other Federal law to the extent such 


•HR 3 IH 
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1 law imposes any limitation on the use of funds for abortion 

2 or for health benefits coverage that includes coverage of 

3 abortion, beyond the limitations set forth in this chapter. 

4 “SEC. 308. CONSTRUCTION RELATED TO STATE OR LOCAL 

5 LAWS. 

6 “Nothing in this chapter or any other Federal law 

7 shall be construed to require any State or local govern- 

8 ment to provide or pay for any abortion or any health ben- 

9 efits coverage that includes coverage of any abortion. 

10 “SEC. 309. TREATMENT OF ABORTIONS RELATED TO RAPE, 
1 1 INCEST, OR PRESERVING THE LIFE OF THE 

12 MOTHER. 

13 “The limitations established in sections 301, 302, 

14 303, and 304 shall not apply to an abortion — 

15 “(1) if the pregnancy occurred because the 

16 pregnant female was the subject of an act of forcible 

17 rape or, if a minor, an act of incest; or 

18 “(2) in the case where the pregnant female suf- 

19 tors from a physical disorder, physical injury, or 

20 physical illness that would, as certified by a, physi- 

21 eian, place the pregnant female in danger of death 

22 unless an abortion is performed, including a life-eu- 

23 dangering physical condition caused by or arising 

24 from the pregnancy itself. 
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1 “SEC. 310. APPLICATION TO DISTRICT OF COLUMBIA. 

2 “In this chapter: 

3 “(1) Any reference to funds appropriated by 

4 Federal law shall be treated as including' any 

5 amounts within the budget of the District of Colum- 

6 bia that have been approved by Act of Congress pur- 

7 suaait to section 446 of the District of Columbia 

8 Home Rule Act (or any applicable successor Federal 

9 law). 

10 “(2) The term ‘Federal Government’ includes 

1 1 the government of the District of Columbia. 

12 “SEC. 311. NO GOVERNMENT DISCRIMINATION AGAINST 

1 3 CERTAIN HEALTH CARE ENTITIES. 

14 “(a) Nondiscrimination. — A Federal agency or 

15 program, and any State or local government that receives 

16 Federal financial assistance (either directly or indirectly), 

17 may not subject any individual or institutional health care 

18 entity to discrimination on the basis that the health care 

19 entity does not provide, pay for, provide coverage of, or 

20 refer for abortions. 

21 “(b) Health Care Entity Defined. — For pur- 

22 poses of this section, the term ‘health care entity’ includes 

23 an individual physician or other health care professional, 

24 a hospital, a provider-sponsored organization, a health 

25 maintenance organization, a health insurance plan, or any 

26 other kind of health care facility, organization, or plan. 
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1 “(c) Remedies. — 

2 “(1) In General. — The courts of the United 

3 States shall have .jurisdiction to prevent and redress 

4 actual or threatened violations of this section by 

5 issuing any form of legal or equitable relief, includ- 

6 ing — 

7 “(A) injunctions prohibiting conduct that 

8 -violates this section; and 

9 “(B) orders preventing the disbursement of 

10 all or a portion of Federal financial assistance 

11 to a State or local government, or to a specific 

12 offending agency or program of a State or local 

13 government, until such time as the conduct pro- 

14 liibited by this section has ceased. 

15 “(2) Commencement of action. — An action 

16 under this subsection may be instituted by — 

17 “(A) any health care entity that has stand- 

18 ing to complain of an actual or threatened vio- 

19 lotion of this section; or 

20 “(B) the Attorney 7 General of the United 

21 States. 

22 “(d) Administration. — The Secretary of Health 

23 and Human Services shall designate the Director of the 

24 Office for Civil Rights of the Department of Health and 

25 Human Services — 


•HR 3 IH 
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1 “(1) to receive complaints alleging' a 'violation of 

2 this section; 

3 “(2) subject to paragraph (3), to pursue the in- 

4 vestigation of such complaints in coordination with 

5 the Attorney General; and 

6 “(3) in the case of a complaint related to a 

7 Federal agency (other than with respect to the De- 

8 partment of Health and Human Services) or pro- 

9 gram administered through such other agency or 

10 any State or local government receiving Federal fi- 
ll nancial assistance through such other agency, to 

12 refer the complaint to the appropriate office of such 

13 other agency, 

14 “SEC. 312. HEALTH BENEFITS COVERAGE DEFINED. 

15 “In tills chapter the term ‘health benefits coverage’ 

16 means the package of services covered by a managed care 

17 provider or organization pursuant to a contract or other 

18 arrangement..”. 

o 
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Mr. Nadler. Thank you, Mr. Chairman. I first want to note that 
this is our first Subcommittee hearing of the 112th Congress and 
your first as Chairman. I want to congratulate you. Although our 
jurisdiction includes some of the most difficult issues before the 
Congress, some of which have historically been very contentious, I 
look forward to working with you in the spirit of comity to give 
what we both know are strong and sincerely held views the fair 
hearing that they deserve. 

Having chaired this Subcommittee for two Congresses and hav- 
ing served as the Ranking Member for several Congresses before 
that, I appreciate what a challenge this Subcommittee can be and 
I look forward to working with you. 

Today’s hearing concerns what may be the most difficult and di- 
visive issue we will have the opportunity to consider: A woman’s 
right to make decisions about her own body. Whether to become 
pregnant, whether to continue a pregnancy, or whether to termi- 
nate it has long been a right protected by the Constitution. Wheth- 
er or not people think that is a good idea or a fair reading of the 
Constitution or morally correct, it remains the law of the land. 

Congress has for more than three decades used economic coercion 
to try to prevent women from exercising their constitutionally pro- 
tected choice by prohibiting use of Federal funds for abortions, the 
only legal health care procedure subject to such a ban. Until now 
that coercion was directed against the poor and against women de- 
pendent upon the government for health care, military personnel 
and their dependents, prison inmates, and Federal employees. We 
have thus developed a two-tiered system in which people with 
means have the right to choose but members of vulnerable popu- 
lations do not. 

Now comes the No Taxpayer Funding for Abortion Act, H.R. 3, 
which is really misnamed, because it has very little to do with tax- 
payer funding for abortions, it goes way beyond that question and 
places government in the middle of private choices by families and 
businesses about how they wish to spend their own health care dol- 
lars. This legislation represents an entirely new front in the war 
against women and their families. 

After 2 years of hearing my Republican colleagues complain that 
government should not meddle in the private insurance market or 
in private health care choices, I was stunned to see legislation so 
obviously designed to do exactly that. 

It seems that many Republicans believe in freedom, provided no 
one uses that freedom in a way they find objectionable. That is a 
strange understanding of freedom. Even more stunning, this bill 
contains a huge tax increase on families, businesses, and the self- 
employed if they spend their own money — let me repeat that, their 
own money on insurance that covers abortions or abortion services. 

The power to tax is the power to destroy and here the taxing 
power is being used quite deliberately to destroy the right of every 
American to make private health care decisions free from govern- 
ment interference. A Republican tax increase, Republican support 
for government intrusion into private health care choices — I am 
supposed to say you heard it here first, but if you read the bill you 
saw it there first. 
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I am equally surprised to find out that my Republican colleagues 
think that a tax exemption or credit is a form of government fund- 
ing. What happened to all the about the rhetoric about its being 
our money, or does that apply only in certain circumstances? Will 
we now have to call every tax exemption or credit a form of govern- 
ment funding for the recipient? I am sure there will be many busi- 
nesses, charities, and religious denominations that will be alarmed 
to find out that they are receiving government subsidies. 

I also join many other Americans in being absolutely horrified — 
well, before I get to that, let me say that among others who should 
be horrified are all the churches, and synagogues and mosques that 
will now presumably have to give up their tax exemptions, because 
if tax exemptions are government subsidies then that is a direct es- 
tablishment of religion and the logic is inexorable. Either a tax ex- 
emption is government funding, in which case we cannot give tax 
exemptions to churches and synagogues and mosques, or it is not, 
in which case this bill has no claim on anything. 

I also join many other Americans being absolutely horrified that 
the sponsors of this bill seem not to know what rape and incest are. 
Rape, according to this legislation, is only “forcible” rape. Date rape 
drugs, sex with minors, with the mentally impaired are, at least ac- 
cording to the sponsors of this bill, not really rape anymore. Incest 
also is no longer incest. Instead it is now only incest with a minor 
that we have to be concerned about, which means I guess that in- 
cest with a high school senior doesn’t count. 

Have the extremes really taken such a hold on this debate that 
we cannot even agree to help children and teenagers who are the 
victims of predators? Is there no compassion left in this Capitol? 

I have heard that the rape and incest provisions are going to be 
removed from this bill or modified because of the outcry they have 
raised. But first, we have not seen such an amendment yet. And 
second, what does this provision, even if amended, what does the 
provision in the first place say about the mindset and intent of the 
sponsors of the legislation? 

There is also a provision in this bill that in the name of con- 
science of health care providers would allow any health care pro- 
vider or institution to refuse to provide an abortion to a woman 
who would die if she doesn’t get the abortion. They would be al- 
lowed to refuse to provide an abortion in the emergency room, even 
if the medical judgment is that without that abortion she would 
die. They would let that woman die right there in the emergency 
room and the government would be powerless to do anything to pe- 
nalize that or to prevent it. In fact, if the government, under the 
provisions of this bill, insisted that the hospital not let the woman 
die, section 311 of the bill would allow the hospital to sue the gov- 
ernment and in the case of a State or locality strip that community 
of all Federal funding until the jurisdiction relented and allowed 
women to die if they needed an abortion to prevent the death. That 
is the new definition it seems of pro-life. 

So, Mr. Chairman, let’s start off on the right foot. The No Tax- 
payer Funding for Abortion Act is not really about taxpayer fund- 
ing; it is about government interfering with private healthcare de- 
cisions. It is not about protecting the innocent; it is about creating 
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appalling, even life threatening situations for women. It is a tax in- 
crease of historic proportions. 

Finally, if passed, it would eliminate the private market for abor- 
tion insurance coverage. The chief sponsor of this legislation, the 
gentleman from New Jersey, Mr. Smith, has been very clear about 
his purpose. When he introduced this bill, he cited a study by the 
Guttmacher Institute that showed a decline in the rate of abortions 
of approximately 25 percent when funding is cut off. What that 
proves, if it proves anything, is that economic coercion works, and 
the remarks we have just heard from the Chairman made crystal 
clear that the unashamed purpose of this bill is to use economic co- 
ercion to prevent women and families from exercising their con- 
stitutional right to make a choice of abortion even with their own 
funds. 

It is an unprecedented attack on women, on families, on their 
rights under the Constitution and, for that matter, on the private 
insurance market. Let’s not pretend this bill has anything to do 
with government funding. It does not. 

I yield back the balance of my time. 

Mr. Franks. Thank you, Mr. Nadler. And without objection, 
other Members’ opening statements will be made part of the 
record. 

Mr. Nadler. Mr. Chairman, may I be recognized for a unani- 
mous consent request? 

Mr. Franks. Certainly. 

Mr. Nadler. Thank you, Mr. Chairman. Mr. Chairman, I ask 
unanimous consent to place into the record testimony submitted by 
our colleague, the gentlewoman from the District of Columbia, Ms. 
Norton. The gentlewoman had requested that she be allowed to 
present testimony in today’s hearing because there is a provision 
in the bill that specifically pertains to her district, the District of 
Columbia, and to no other, but we were told that the Chairman of 
the full Committee has denied that request. I am sorry. I regret 
that she was denied permission to testify, and I hope that this has 
been a misunderstanding and that in the future Members of Con- 
gress will be, as was the practice when I was Chairman of the Sub- 
committee, permitted on request to testify as witnesses, especially 
if it has something to do specifically with their own district. So I 
ask unanimous consent to place her statement and my statement 
in the record. 

Mr. Franks. Without objection, your statement and hers will be 
placed in the record. 

[The prepared statement of Mr. Nadler follows:] 
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CONGRESSMAN 

JERROLD NADLER 

8th Congressional District of New York 


Nadler Opening Statement for Hearing on H.R. 3, 
The “No Taxpayer Funding for Abortion Act” 


FOR IMMEDIATE RELEASE: Tuesday, February 8, 201 1 
CONTACT: Ilan Kayatsky, 202-225-5635 

I first want to note that this is our first Subcommittee hearing of the 1 12 1 * 1 Congress, and your 
first as Chairman. I want to congratulate you. Although our jurisdiction includes some of the most 
difficult issues before the Congress, ones which have historically been very contentious, 1 look forward 
to working with you in a spirit of comity to give what we both know- are strongly and sincerely held 
views the fair hearing that they deserve. 

Having chaired this Subcommittee for two Congresses, and having served as the Ranking 
Member before that, I appreciate what a challenge this Subcommittee can be. I look forward to 
working with you. 

Today's hearing concerns what just might be the most difficult and divisive issue we will have 
the opportunity to consider. A woman’s right to make decisions about her own body, whether to 
become pregnant, to continue a pregnancy, or whether to terminate a pregnancy, has long been a right 
protected by the Constitution. Whether or not you think that is a good idea, or a fair reading of the 
Constitution, it remains the law of the land. 

Congress has, for more than three decades, used economic coercion to prevent women from 
exercising that constitutionally protected choice. Until now, that coercion was directed against the 
poor, and women dependent on the government for health care; military personnel and their 
dependants, prison inmates, and federal employees. We have, thus, developed a two-tiered system, 
where people with means have the right to choose, and where vulnerable populations do not. 

Now comes the “No Taxpayer Funding for Abortion Act,” which is really misnamed, because it 
goes well outside the limits of taxpayer funding and places government in the middle of private 
choices by families and businesses about how they wish to spend their own health care dollars. This 
legislation represents an entirely new front in the war on women and their families. 

After two years of hearing my Republican colleagues complain that government should not 
meddle in the private insurance market, or in private health care choices, I was stunned to see 
legislation so obviously designed to do just that. It seems that Republicans only believe in freedom 
provided no one uses that freedom in a way that Republicans find objectionable. It is a strange 
understanding of freedom. 

Even more stunning, this bill contains huge tax increases on families, businesses, and the self- 
employed if they spend their own money let me repeat that: their own money - on abortion coverage 
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or services. The power to tax is the power to destroy, and, here, the taxing power is being used to 
destroy the right of every American to make private health care decisions free from government 
interference. 

A Republican tax increase? You heard it here first. 

I am equally surprised to find out that my Republican colleagues think that a tax exemption or 
credit is a fonn of government funding. What happened to all the rhetoric about it being “our money?” 
Or does that only apply in certain circumstances. Will we now have to judge every tax exemption or 
credit as a form of government funding for the recipient? Pm sure that there will be many businesses, 
charities, and religious denominations that will be alarmed to find this out. 

I also join many other Americans in being absolutely horrified that the sponsors of this bill 
seem not to know what rape and incest are. 

Rape, according to this legislation is only forcible rape. Date rape drugs, sex with minors or 
with, the mentally impaired are - at least according to the sponsors of this bill - not really rape 
anymore. 

Incest is also no longer incest. Instead, it is now “incest with a minor,” which means — I guess 
-that incest with a high school student doesn’t count 

Have the extremes really taken such a hold on this debate that we can’t even agree to help 
children and teenagers who are the victims of predators? Is there no compassion left in this place? 

There is also a provision in this, bill that would allow any health care provider or institution to 
refuse to provide an abortion to a woman whose life is in imminent peril. They could let that woman 
die right there in the emergency room and the government would be powerless to do anything; In. fact, 
if the government insisted that the hospital not let the woman die, section 31 1 of the bill would allow 
the hospital to sue the government and, in the case of a state or locality, strip that community of all 
federal funding until the jurisdiction relented. 

That 's the new definition of “pro-life? ” 

So, Mr, Chairman, let’s start off on the right foot: the “No Taxpayer Funding of Abortion Act” 
is not really about taxpayer funding; it’s about government interfering with private health care 
decisions. It is not about protecting the innocent, it is about creating appalling, even life threatening 
situations, for women. It is a tax increase of historic proportions. Finally, if passed, it would eliminate 
the private market for abortion coverage. 

The sponsor of this legislation, the Gentleman from New' Jersey, has been very clear about his 
purpose. When lie introduced this bill, he cited a study by the Guttmacher Institute that showed a 
decline in the rate of abortions by approximately 25% when funding is cut off. What that proves is that 
economic coercion w r orks. This bill takes that to a whole new level by going after the private 
insurance and health care markets. 

It is an unprecedented attack on women, families, and their rights under the constitution. Let’s 
not pretend this is about government funding. I yield back. 


### 

Jerr old Nadler has served in Congress since 1992, He represents New York's 8th Congressional District, which includes 

narts nf Manhattan and Hrhnklvn 
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[The prepared statement of Ms. Norton follows:] 
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First,, I want to strongly object to the Committee Majority’s denial of my request to testify 
today, .patficulhi-fy hi light of the tact that H.R. 3 singles out the local law and taxpayer funds of 
my disfriot 1 recognize that no Member panel was contemplated, but in my two decades: in the 
Congress, 1 have never seen a Member turned away from testifying, and certainly not when her 
own distnct was targeted by a bill under consideration. 

I strongly oppose the harsh anti-cliotcc H.R. 3, the No Taxpayer Funding for Abortion 
Act, in its entirety, but l am specifically compelled lo discuss an unprecedented prevision of the 
bill, Section 310, “Application to District of Columbia.’' This provision is entirely unrelated to 
the purposes of die bill, which seeks not only to write the Hyde amendment into federal law and 
extend it permanently, but to go much further, threatening the health of millions of women. 
However, H.R. : goes haywire and crosses the line between autocracy and democracy to dictate 
to the self-governing District of Columbia that it may not spend its own local taxpayer-raised 
binds as it chooses. 


The new House Republican Majority that rode into town on the wings of a premise for 
jobs has yet to introduce a jobs bill. Instead, they quickly reverted to type, giving top priority to 
ednh'bversiai social issues. Two of their top bills are aimed uniquely at one local jurisdiction, the 
District of Columbia. One of these anti-home-rule bills, sponsored by the Speaker, targets the 
District with D.C.-onlv private school vouchers, although our residents have created a large, 
alternative public charter school system that almost half of our children attend and that is so 
successful, it. has long Waiting lists. To compound the injury, the new House Majority has 
included an outrageous provision in H.R. 3 that would federalize the District of Columbia for 
purposes of denying the city the right to spend its own local funds on abortions for low-income 
residents; 

During the past four yearsv 1 worked to carry out the will of D C. residents and our local 
government by successfully removing all of the accumulated appropriations. riders that 
eliminated: the District’s right to decide how to spend its local funds on behalf of its residents, 
i neluding for abortion for low-income women. 
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H.R, 3,. however, not. only seeks: to re-impose the bail cn the District’s rise qf.itS: local 
flmds for aboriipit, but also to -make it permanent. This bill presents a new and expanded way to 
deny the; residents of the District of Columbia their democratic rights. Unlike the prior 
prohibitions oil the. DisfrieTs use of its local funds, Section 310 States that the “Term ‘Pcderal 
Government’ includes the government of the District of Columbia.” Declaring that the District 
is a part of the federal government for the purpose of abortion is an unprecedented violation of 
the Distri cf s right to sel l-goverrmient; 

The District of Columbia is not a colony ol'the Congress. We refuse to submit the funds 
we alone raise and decisions about how to spend our own local funds to Members of the I lonsc. 
We will hot let tlie Majority get away with supporting democracy everywhere on earth except its 
bwil nation’s Capital. The House Majority goes many steps too far when they introduce a bill 
with such potential harm to all women and then try to make it worse for the women of The 
District of Columbia by taking down part of the local government’s authority in the process. 

The new House Majority says it supports limiting the federal government 1 s power and 
devolving that power to the states and localities. This bill does the opposite by using federal 
power to snatch local authority from the District of Columbia and its people. The time has come 
to practice what the House Majority preaches. 


Mr. Nadler. I thank the gentleman. 

Mr. Franks. Just to clarify the issue, Mr. Nadler, Chairman 
Smith has decided that as a general policy the Judiciary Com- 
mittee and its Subcommittees will only have one panel of witnesses 
for each hearing and that the panel will consist of no more than 
four witnesses. The minority is able to select a witness. And if they 
would like to invite a Member to testify, that is certainly some- 
thing they can do. The Chairman did not refuse Ms. Norton’s abil- 
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ity to be here; she just had to be chosen as one of the minority wit- 
nesses. 

There may be times when the Committee is not able to accommo- 
date every individual who wishes to testify. However, the record al- 
ways remains open for 5 legislative days for others to submit testi- 
mony if they wish. This is a bright line rule that is not meant to 
discriminate against any particular potential witness. It is meant 
to ensure that hearings are succinct enough so that Members are 
able to hear all of the witnesses and participate in a meaningful 
way. 

Mr. Nadler. Mr. Chairman? 

Mr. Franks. Mr. Nadler. 

Mr. Nadler. Thank you. I simply would like to comment on that. 
I have never objected — I mean, some Committees in this Congress 
have three and four panels, I certainly have never objected and in- 
deed I sometimes welcome that this Committee generally only has 
one panel. It makes life easier and more succinct. I am not object- 
ing to that now. 

However, when the minority only has only one witness, which 
has been the practice under the Democrats and Republicans and 
certainly that is not a change here, but in certain circumstances it 
presents a quandary. Here we have a bill dealing for the most part 
with a broad issue of taxpayer funding of everything that I talked 
about and a specific provision dealing with the District of Colum- 
bia. To say that the minority could have Ms. Norton as the witness 
to talk about D.C. is to say that we couldn’t talk about the basic 
provisions of the bill. And if we choose to have one witness on the 
basis of the provisions of the bill, then Ms. Norton is denied the 
opportunity to talk about the specific application to her district. 
That is why when I was Chairman we — if a Member desired to tes- 
tify, especially if there was something to do with his or her district, 
we would always provide a separate panel for that Member, and 
for partisan purposes you might say, all right, if it’s a Republican 
we will have a Democrat testify about something, too. But you 
would allow that flexibility under the general rule. And I would 
hope in the future that flexibility would be attended to. 

Mr. Franks. Thank you, Mr. Nadler. 

If the witnesses would come forward and be seated. We have a 
very distinguished panel of witnesses today. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety, and I ask that each witness summarize 
his or her testimony in 5 minutes or less. Now to help you stay 
within that time there is a timing light on your table. When the 
light switches from green to yellow, you will have 1 minute to con- 
clude your testimony. When the light turns red, it signals that the 
witness’ 5 minutes have expired. 

Our first witness is Mr. Richard M. Doerflinger, associate direc- 
tor of the Secretariat of Pro-Life Activities, United States Con- 
ference of Catholic Bishops, where he has worked for over 30 years. 
His writings on medical ethics and public policy include contribu- 
tions to the Journal of Law, Medicine & Ethics, Duquesne Law Re- 
view, the Kennedy Institute of Ethics Journal, the National Catho- 
lic Bioethics Quarterly, and the American Journal of Bioethics. The 
May 22nd, 2004 issue of National Journal featured Mr. Doerflinger 



21 


as one of the 12 experts whose ideas are shaping national debate 
on the use and abuse of biotechnology. 

Our second witness is Cathy Ruse, Senior Fellow for Legal Stud- 
ies at the Family Research Council’s offices. Mrs. Ruse worked pre- 
viously as FRC’s Legal Director, as well as the Legal Counsel and 
Program Director for the National Center for Children and Fami- 
lies. We are proud to note that Mrs. Ruse — Ms. Ruse has served 
as Chief Counsel of this very Subcommittee. Wired Magazine has 
called her one of the most influential opinion shapers in the coun- 
try. 

Our third witness is Professor Sara Rosenbaum, the Flarold and 
Jane Hirsh Professor of Health Law and Policy and Chair of the 
Department of Health Policy at George Washington University 
School of Public Health and Health Services. Professor Rosenbaum 
also directs the Hirsch Health Law and Policy Program and the 
Center for Health Services Research and Policy and holds appoint- 
ments in the Schools of Medicine and Health Sciences and Law. 

Now without objection, all Members will have 5 legislative days 
within which to submit materials for the record. 

It is the practice of this Subcommittee to swear in the witnesses, 
so if you will all please stand and raise your right hand. 

[Witnesses sworn.] 

Mr. Franks. Thank you, and please be seated. 

I now recognize our first witness, Richard Doerflinger, for 5 min- 
utes. 

Mr. Doerflinger. Thank you, Mr. Chairman. 

Mr. Franks. Sir, would you turn on that microphone? 

Mr. Doerflinger. Is this it? 

Mr. Franks. Yes, sir. Thank you. 

TESTIMONY OF RICHARD M. DOERFLINGER, ASSOCIATE DI- 
RECTOR OF THE SECRETARIAT OF PRO-LIFE ACTIVITIES, 

UNITED STATES CONFERENCE OF CATHOLIC BISHOPS 

(USCCB) 

Mr. Doerflinger. Thank you, Mr. Chairman, for this oppor- 
tunity to present our views in support of the No Taxpayer Funding 
for Abortion Act. This bill will write into permanent law policy on 
which there has been strong popular and congressional agreement 
for over 35 years: The Federal Government should not use tax dol- 
lars to support or promote elective abortion. That principle has 
been embodied in the Hyde amendment and in numerous other 
provisions governing a wide range of domestic and foreign pro- 
grams, and has consistently had the support of the American peo- 
ple. 

Even courts insisting on a constitutional right to abortion have 
said that alleged right “implies no limitation on the authority of a 
State to make a value judgment favoring childbirth over abortion 
and to implement that judgment by the allocation of public funds.” 

In 1980, the U.S. Supreme Court said the Hyde amendment is 
an exercise of the “legitimate congressional interest in protecting 
potential life,” adding: “Abortion is inherently different from other 
medical procedures because no other procedure involves the pur- 
poseful termination of a potential life.” In our view the Court’s only 
mistake here was the phrase “potential life.” In our view, unborn 
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children are actually alive, until they are made actually dead by 
abortion. 

While Congress’s policy has been consistent for decades, its im- 
plementation in practice has been piecemeal, confusing and some- 
times sadly inadequate. Gaps or loopholes have been discovered in 
this patchwork of provisions over the years, highlighting the need 
for permanent and consistent policies across the Federal Govern- 
ment. 

Last year, Congress passed major health care reform legislation 
with at least four different policies on abortion funding, ranging 
from a ban on such funding in one section of the bill to a potential 
mandate for such funding in another. 

If H.R. 3 had been enacted before that debate began, the debate 
would not have been about abortion. A major obstacle to support 
by Catholics and other pro-life Americans would have been re- 
moved, and the final legislation would not have been so badly com- 
promised by provisions that place unborn human lives at grave 
risk. 

H.R. 3 would prevent problems and confusions on abortion fund- 
ing in future legislation. Federal health bills could be debated in 
terms of their ability to promote the goal of universal health care, 
instead of being mired in debates about one lethal procedure that 
most Americans know is not truly health care at all. 

H.R. 3 would also codify the Hyde-Weldon amendment, a part of 
the annual Labor-HHS appropriations bills since 2004, and I would 
say one of many conscience provisions, beginning with the Church 
amendment in 1973, named after Senator Frank Church of Idaho, 
which has tried to protect the rights of health care providers not 
to be coerced into abortion. 

The Hyde-Weldon amendment was recently reaffirmed, unani- 
mously, as part of the House version of health care reform legisla- 
tion in Congressman Waxman’s Health Subcommittee. It was ap- 
proved by voice vote without dissent, but sadly it did not survive 
in the final legislation. 

Hyde-Weldon ensures that Federal agencies, and State and local 
governments receiving Federal funds, do not discriminate against 
health care providers because they do not take part in abortions. 
And I emphasize that because this is a modest bill that has the 
Federal Government essentially policing itself. It is government re- 
straining itself from coercing abortion; it does not reach out into 
private actions. 

It is long overdue for the Hyde-Weldon policy as well to receive 
a more secure status. Here also Congress’s policy has been clear for 
38 years, but the mechanism for achieving it has suffered from 
drawbacks and loopholes, including a failure even to specify where 
or how providers may go to have their rights enforced. 

H.R. 3 writes this essential civil rights protection into permanent 
law, allows for modest and reasonable remedies to ensure compli- 
ance, provides for a private right of action, and designates the HHS 
Office for Civil Rights to hear complaints as well. 

The need for more secure protection in this area is clear. The 
American Civil Liberties Union, for example, has been urging the 
Federal Government to force Catholic and other hospitals to violate 
their moral and religious convictions by providing what the ACLU 
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calls emergency abortions. By this it means all abortions to serve 
women’s life or health, which it surely knows has been interpreted 
by the Federal courts to mean social or emotional well-being. 

This is an obvious threat to access to life affirming health care. 
Catholic hospitals alone care for one in six patients in the United 
States each year and provide a full continuum of health care 
through more than 2,000 sponsors, systems, facilities and related 
organizations. They have been shown to provide higher quality and 
more effective care, including care for women, than anyone else in 
various studies. 

If Congress wants to expand rather than eliminate access to life- 
saving health care, including lifesaving health care for women and 
particularly for the poor and the underserved, it should be con- 
cerned about any effort to attack the rights of these providers and 
undermine their continued ability to serve the common good. 

Just to give short answers to some questions raised about H.R. 
3, with longer answers in our prepared text, H.R. 3 does not elimi- 
nate private coverage for abortion but specifically allows such cov- 
erage when purchased without Federal subsidy. It does not create 
an unprecedented policy of denying tax benefits to abortion, but fol- 
lows the recently enacted Affordable Care Act in this regard, which 
I believe had some Democratic support. It is that Act which said 
use of tax credits for abortion is, “Federal funding of abortion.” 
This simply follows the precedent. 

This bill does not depart from precedent by saying that Federal 
law does not compel States to fund any abortions. In this regard 
as well, it follows a policy actively supported by the Democratic 
leadership in the last Congress and stated no less than three times 
in the Affordable Care Act. 

Finally, its conscience clause does not place women’s lives at 
risk. What places women’s lives at risk, as we recently learned 
from the story of Dr. Gosnell in Philadelphia — but he is only the 
tip of the iceberg — what places women’s lives at risk is the abortion 
industry itself as well as that same industry’s attacks on the con- 
tinued viability of the most effective providers of lifesaving care in 
the world. 

My prepared text provides additional details, and I would be 
happy to answer questions. Thank you. 

[The prepared statement of Mr. Doerflinger follows:] 
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Testimony of Richard M. Doerflinger 
on behalf of the 

U.S. Conference of Catholic Bishops 
before the 

Subcommittee on the Constitution 
House Judiciary Committee 
February 8, 2011 

Hearing on H.R. 3, No Taxpayer Funding for Abortion Act 


I am Richard M. Doerflinger, Associate Director of the Secretariat of Pro-Life Activities 
at the United States Conference of Catholic Bishops (USCCB). I want to thank this 
Subcommittee for allowing us to present our views in support of H.R. 3, the No Taxpayer 
Funding for Abortion Act. 

A Permanent Ban on Abortion Funding: Long Overdue 

H.R. 3 will write into permanent law a policy on which there has been strong popular and 
congressional agreement for over 35 years: The federal government should not use tax dollars to 
support or promote elective abortion. 1 

Since 1 976 this principle has been embodied in the Hyde amendment to annual 
appropriations bills funding the Department of Health and Human Services (HHS), and in 
numerous similar provisions governing a wide range of domestic and foreign programs. It has 
consistently had the support of the American people. For example, reflecting a long history of 
public support for the Hyde amendment, a November 2009 CNN survey found that Americans 
oppose “using public funds for abortions when the woman cannot afford it” by a margin of 61 to 
37% 2 * * In December 2009 a Quinnipiac University poll found 72% opposition to “allowing 
abortions to be paid for by public funds under a health care reform bill.” In a survey conducted 
for my organization by International Communications Research at about the same time, 67% 
(including 60% of those supporting health care reform legislation) opposed “measures that would 

1 Tn this testimony the phrase “elective abortion 5 * refers to abortions that have long been ineligible for federal 
funding; in recent years this has included abortions except for cases of rape, incest, or danger to the life of the 
mother. The term is used here as shorthand for a longstanding federal policy, not as expressing a medical or moral 
judgment. 

2 This poll even found a majority against companies including abortion in private insurance plans involving no 

government money, 5 1% to 45%. See CNN/Opinion Research Corporation Poll of November 13-15, 2009, at 

http ://i2.cdn.turner.com/cnn/20 10/images/03/09/top 1 7. pdf . 



25 


require people to pay for abortion coverage with their federal taxes.” That survey also asked: “If 
the choice were up to you, would you want your own insurance policy to include abortion?" 

Only 24% said yes; 68% of US. adults, and 69% of women, said no. Also saying no were 82% 
of those currently uninsured, presumably the primary target audience for health care reform. 3 

Even public officials who take a “pro-choice” stand on abortion have supported bans on 
public funding as a “middle ground” on this contentious issue - sometimes observing that it is 
not “pro-choice” to force others to fund a procedure to which they have fundamental objections. 
And even courts insisting on a constitutional “right” to abortion have said that this alleged right 
“implies no limitation on the authority of a State to make a value judgment favoring childbirth 
over abortion, and to implement that judgment by the allocation of public funds.” 4 As the U S. 
Supreme Court said in 1980: 

By subsidizing the medical expenses of indigent women who carry their pregnancies to 
term while not subsidizing the comparable expenses of women who undergo abortions 
(except those whose lives are threatened). Congress has established incentives that 
make childbirth a more attractive alternative than abortion for persons eligible for 
Medicaid. These incentives bear a direct relationship to the legitimate congressional 
interest in protecting potential life. Nor is it irrational that Congress has authorized 
federal reimbursement for medically necessary services generally, but not for certain 
medically necessary abortions Abortion is inherently different from other medical 
procedures, because no other procedure involves the purposeful termination of a 
potential life . 5 

So secure is this legal and political consensus, in fact, that some have assumed it is 
already fully implemented at all levels of our federal government. For example, some wrongly 
argued during the recent debate on health care reform that there was no need for restrictions on 
abortion funding in the legislation, because this matter had already been settled by the Hyde 
amendment. However, the Hyde amendment itself is only a rider to the annual Labor/HHS 
appropriations bill, and thus governs only funds appropriated under that particular Act. 

The fact is that Congress’ % policy has been remarkably consistent for decades, but the 
implementation of that policy in practice has been piecemeal, confusing and sometimes sadly 

3 These and other recent polls are summarized in National Right to Life Committee. "Public opinion on ’health care 
reform' and abortion." January 6 , 2010. at wwwv.nr i c or g/aitc/A HCPoiisS u mman ndf . For more on llic TCR survey 
see USCCB News Release, "New Survey Most Americans Want Health Care Reform. Oppose Abortion Coverage. 
Support Conscience Protection Laws," September 22. 2009. at ww w.usccb.om/conun/archlvcs/20P9/P9-i86 sh tmi. 

A A faher v. Roe. 4.12 U.S. 464. 474 (1977) (emphasis added). 

’ Harris v. McRae. 448 U.S. 297, 125 (1980) (footnotes omitted, emphasis added). The Court’s only error here was 
its use of the incoherent and undefined term "potential life " The unborn child is actually (not just potentially) 
human and alive, unless he or she is made actually (not just potentially) dead by abortion. Note dial litis court 
decision upheld the original Hyde amendment of Fiscal Year 1977. which allowed federal abortion funding only in 
cases of danger to the life of the mother; that policy was also in effect from 1981 to 1993. 



26 


3 


inadequate. Federal funds are prevented now from funding abortion by riders to a number of 
annual appropriations bills, as well as by provisions incorporated into specific authorizing 
legislation for programs such as the Department of Defense, Children's Health Insurance 
Program, Title X family planning, and foreign assistance. 

On occasion a gap or loophole has been discovered that does not seem to be addressed by 
this patchwork of provisions, highlighting the need for a permanent and consistent policy to be 
applied across the federal government: 

- In 1979, Congressman Hyde learned that elective abortions were being funded for 
American Indians and Alaska Natives through the Indian Health Service (IHS). In response to 
his inquiries, IHS Director Emery Johnson, M.D., replied that while funding abortions was not 
specifically authorized by any law, the authorizing legislation for the IHS did pennit expenditure 
of appropriated funds for the “relief of distress and conservation of health” of Indians. "All 
current requirements having been met, and procedures followed,” he wrote, “we would have no 
basis for refusing to pay for abortions” (Letter to Rep. Henry Hyde, July 30, 1979). He added 
that IHS services were funded through a separate Department of the Interior appropriations bill, 
which had no provision like the Hyde amendment. The Reagan Administration later attempted 
to place an administrative restraint on this practice in 1982; Congress finally enacted legislative 
language as part of the IHS reauthorization bill in 1988, but even this language only references 
whatever policy the Hyde amendment places on HHS funds in a given year. 

- In 1997, it was discovered that some states were using federal Medicaid funds not to 
reimburse directly for particular services, but to help pay premiums for overall benefits packages 
or capitation fees for health maintenance organizations (HMOs). Since the Hyde amendment 
only prohibited expending federal funds for abortion itself, some thought states might be free to 
subsidize elective abortions by using federal funds to help purchase overall health plans that 
cover abortion. A second sentence had to be added to the Hyde amendment, to forbid using 
federal funds for “health benefits coverage that includes coverage of abortion.” This same policy 
of denying federal funds to health plans that cover abortion was also incorporated into the State 
Children’s Health Insurance Program (SCH1P) and the Federal Employees Health Benefits 
Program (FEHBP), creating a consistent federal policy: Wherever federal and nonfederal funds 
are combined to purchase a health benefits package, that package may not cover elective 
abortions. That policy was consistently applied until 2010, when it was contradicted by the final 
version of the Patient Protection and Affordable Care Act (PPACA). 

- In 1998, Congress became aware that Medicare was subsidizing abortions for non- 
elderly enrollees who were eligible for Medicare due to disability. Because federal funds 
appropriated through the Labor/HHS appropriations bill are combined with other funds such as 
premium payments and co-pays in the Medicare trust fund, which then reimburses for medical 
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services, some federal officials thought they could fund these abortions while claiming this was 
not a use of federally appropriated funds. After congressional inquiries, HHS Secretary Donna 
Shalala reversed this interpretation and said that Medicare would follow the Hyde criteria (Letter 
to Senate Assistant Majority Leader Don Nickles, June 22, 1998). This policy, that a trust fund 
receiving federal funds may not be used to help fund abortions (or to help fund a health plan that 
covers abortions), was incorporated into the Hyde amendment for Fiscal Year 1999 and has 
remained in effect ever since. 

- The absence of a government-wide law against federal funding of abortion led most 
recently to the passage of major health care reform legislation that contains at least/<w different 
policies on this issue. Section 1303 of PPACA, on health plans in state exchanges, complies 
with the first sentence of Hyde (against direct and traceable funding of abortion procedures 
themselves) but violates Hyde’s second sentence (against funding health plans that cover 
abortions). Section 1 101, on state high-risk insurance pools, appropriates its own new funds 
outside the bounds of the Hyde amendment, and allows those funds to be used for abortions or 
not, depending on a changeable decision by the Secretary of Health and Human Services. 

Section 10503, on community health centers, omits any reference to Hyde, and allows its new 
funding to be governed by underlying mandates in the authorizing legislation for these centers - 
mandates that in other health programs have been interpreted by federal courts to require federal 
funding of abortion when not corrected by Hyde language. Finally, Section 4101, on school- 
based clinics, explicitly excludes abortion funding. All except the last of these disparate policies 
are incompatible with the Hyde amendment and similar longstanding federal policies; each of 
them is incompatible with all the others. 6 

Obviously the current patchwork of almost a dozen legislative provisions, most of which 
must be reapproved each fiscal year, has not always adequately served the will of Congress or 
the American people in preventing all forms of federal subsidy for abortion. However, at least 
until last year. Congress has always acted to address the immediate problem once it has 
understood that problem and had an opportunity to address it. It should do no less today. In fact, 
it should finally put a stop to this ungainly mechanism and simply apply the principle of the 
Hyde amendment across the federal government once and for all. 

If a bill like H.R, 3 had been enacted before the health care reform debate began, that 
debate would not have been about abortion funding. A major obstacle to support by Catholics 
and other pro-life Americans would have been removed, and the final legislation would not have 
been so badly compromised by provisions that place unborn human lives at grave risk. 


For more about this and other problems in the final version of PPACA see mow. usccb.org/tiealthcate . The United 
States Conference of Catholic Bishops has declined advocating for or against repeal of PPACA in this Congress, 
focusing instead on advocating changes lo address ils key priorities of universal access lo affordable care, respect for 
hfe and conscience, and fairness to immigrants. See USCCB letter to House of Representatives of January 18, 20 it. 

al n u yv.usccb org/sdup/'j .ctlcr-hc - rcpealll2ih- fi nal.pd f. 
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The USCCB also supports the Protect Life Act, H R. 358, to address these and other 
abortion-related problems in the health care reform law itself. The benefit of H R. 3, however, is 
that it would prevent problems and confusions on abortion funding in future legislation. Federal 
health bills could be debated in terms of their ability to promote the goal of universal health care, 
instead of being mired in debates about one lethal procedure that most Americans know is not 
truly “health care” at all. Annual funding bills could be discussed in terms of how their budget 
priorities best serve the common good, instead of being endangered because some want to use 
them to reverse or weaken longstanding federal policy on abortion funding. This is a result that 
everyone in Congress should welcome. 

Ensuring the Civil Rights of Health Care Providers 

H R, 3 would also codify the Hyde/Weldon amendment that has been part of the annual 
Labor/HHS appropriations bills since 2004. Hyde/Weldon ensures that federal agencies, and 
state and local governments receiving federal funds, do not discriminate against health care 
providers because they do not perform, provide or otherwise participate in abortions. It is long 
overdue for this policy, as well, to receive a more secure legislative status. In this regard the 
USCCB supports the Abortion Non-Discrimination Act (H R. 361) as a free-standing bill to 
address this need; but it is very appropriate to address the problem in H R. 3, as the 
Hyde/Weldon amendment has been an added subsection of the Hyde amendment itself for seven 
years. 


As with the Hyde amendment’s ban on abortion funding, the policy of the Hyde/Weldon 
amendment is both clear and widely supported. Hospitals, doctors and nurses should not be 
forced to stop providing much-needed legitimate health care because they will not participate in 
destroying a developing human life. In the ICR survey cited earlier, 63% of U S. adults favored 
keeping in place federal laws that “protect doctors and nurses from being forced to perform or 
refer for abortions against their will.” In an April 2009 survey by The Polling Company, Inc., 
87% of American adults believed it is important (and 65% saw it as very important) to “make 
sure that healthcare professionals in America are not forced to participate in procedures and 
practices to which they have moral objections." 7 

Yet on this issue as well, the policy has been clear but the mechanism for achieving it has 
suffered front drawbacks and loopholes: 

- The Hyde/Weldon amendment is only a Labor/HHS appropriations rider requiring 
renewal each year, giving no assurance to young doctors, nurses and students in the healing 
professions that if they enter these professions their fundamental rights will be respected. 


' On the April 2009 survey sec w w vv .frccdoin2eare .ora/doclib/2 00 9050 1 1 Pollings uunuary hando ul .pdf . 
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- This nondiscrimination policy only covers government entities receiving funds from the 
Labor/HHS appropriations bill, omitting many health programs. For example, the billions of 
dollars newly appropriated each year under PPACA are not covered. 8 

- Because this rider was crafted as a “limitation on funds” provision to avoid points of 
order, the only apparent remedy for stopping discrimination is to withhold all funds under the 
Labor/HHS Appropriations Act: no funds under the Act may be provided to a government entity 
that discriminates. This remedy is so sweeping that many see the threat of imposing it as 
unconvincing. Some state officials, for example, have implied that they may freely ignore the 
rights that Catholic health care providers should enjoy under the amendment, because no one 
will deny an entire state all its Medicaid and other health funds under the Labor/HHS bill. 

- The amendment fails to state any mechanism by which a complaint may even be raised, 
whether in court or by appeal to HHS. The Bush administration had issued regulations to 
designate the HHS Office for Civil Rights to investigate complaints; but the Obama 
administration has proposed rescinding these regulations, and recently told a federal court that it 
will soon take final action on this proposal. 9 Moreover, the amendment does not provide for a 
private right of action allowing providers whose rights are being violated to file suit to vindicate 
their rights. Recently a federal appellate court ruled that a similar conscience law, commonly 
known as the Church amendment, does not allow such a suit to be heard in court because the law 
did not explicitly provide for one - and so a nurse who was forced under threat of dismissal to 
take part in a grisly late-term abortion at Mount Sinai Hospital in New York in 2009 has found 
herself without recourse, her complaint to HHS also having received no visible action thus far. 10 

H R. 3 addresses these serious problems, by writing this essential civil rights protection 
into permanent law; allowing for measured and reasonable remedies to ensure compliance with 
the law; providing for a private right of action; and also designating the HHS Office for Civil 
Rights to hear complaints, an avenue that under H.R. 3 will be available separately and in 
parallel with the right to file suit in federal court. 

The need for stronger protection in this area is clear. The American College of 
Obstetricians and Gynecologists, which supports “abortion rights,” has issued and recently 


x The health care reform bill approved by the House of Representatives in November 2009 contained its own 
Hydc/Wcldon provision, but this was not accepted by the Senate. The final PPACA legislation includes a weaker 
provision, barring only discrimination by qualified health plans against pro-life health care providers (Sec. 1303 
(b)(4)); discrimination by governmental entities is not addressed. 

9 See Federal Defendants' Response to November 3, 2010 Show Cause Order, State of Connecticut v. United States 
of America, No. 3:09-cv-54-VLB (D. Conn. Dee. I, 2010). 

10 See Cenzon-DeCarlo v. Mount Sinai Hospital, 626 F. 3d 695 (2d Cir. 2010). 
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reaffirmed an ethics committee opinion that calls on pro-life physicians to refer for abortions in a 
wide array of circumstances, to perform abortions themselves when referral is not possible, and 
even to locate themselves near abortion practitioners to maximize access to abortion. 11 The 
American Civil Liberties Union has launched a campaign urging the federal government to force 
Catholic hospitals to violate their moral and religious convictions by providing “emergency” 
abortions (by which the ACLU means all abortions to serve women’s life or “health,” defined by 
federal courts to encompass social “wellbeing”). 12 And many institutions apparently remain 
oblivious even to health care professionals’ clearly established statutory rights, as when a 
medical center affiliated with the State University of New York at Stony Brook recently 
suspended eight nurses for stating that they would not assist in abortions. 13 

Some of the recent threats are overt efforts to suppress or eliminate health care that is 
guided by Catholic moral principles. This in itself is an obvious threat to access to life-affirming 
health care. Catholic hospitals care for 1 in 6 patients in the United States each year, and provide 
the full continuum of health care through more than 2,000 sponsors, systems, facilities, and 
related organizations, employing 725,000 individuals. Catholic and other religiously affiliated 
health care facilities provide higher quality and more effective care, including care for women, 
than any others. 14 If Congress wants to expand rather than eliminate access to life-saving health 
care, particularly for the poor and under served, it should be concerned about any effort to attack 
the rights of these providers and undermine their continued ability to serve the common good. 


11 ACOG Committee Opinion No. 385, "The Limits of Conscientious Refusal in Reproductive Medicine” (Nov. 
2007. Reaffirmed 2010). a 1. vv \ v vv . aco £. ora/f rom homc/publi ca ti ons/cthi c s/co 385. pdf . The reference lo “limits” here 
is misleading, as the opinion makes it clear that anything like a right to refuse participation in morally abhorrent 
procedures simply vanishes in the face of the overriding mandate to maximize abortions. 

12 The ACLU’s July 2010 and December 2010 letters, urging HHS to suppress health care based on Catholic 
teaching, tire available at www . aclu . oru/reproductive -freedom/aclu-send s-second -letter-asldna-aovemment- 
inve stisate-po tential-denials-eme me . The ACLU’s claim that current federal laws already require all hospitals to 
provide abortions in some cases lias been ably rebutted by llic Bcckct Fund in its letter to HHS of August 19, 
available at mvw.becketfund.Qrg/index.php/article/ 1 3 55 html . Among other tilings, the ACLU claims that the 
federal Emergency Medical Treatment and Active Labor Act (EMTALA) creates a mandate for “emergency” 
abortions - vet EMTALA explicitly calls on emergency health care personnel lo respond lo any condition that places 
a pregnant woman or “her unborn child” in jeopardy, requiring them to stabilize the medical condition of both 
mother and child. 42 U SC § 1 395dd(c). 

13 Sec “LI hospital issues abortion apology to nurses.” Afew York Post, April 28, 2010, at 

www . Hypo st . com/p/new s/local /li hospital issues abortion apology Lbmfsomt>phRIiakEbUtlzN?CMP=OTC- 
rss&FEEPNAME . 


14 A recent study of 255 health systems found: “Catholic and other church-owned sy stems are significantly more 
likely to provide higher quality performance and efficiency to the communities sewed than investor-owned systems. 
Catholic health systems are also significantly more likely to provide higher quality performance to the communities 
served than secular not-for-profit health systems.” David Foster, Ph.D., M.P.H., Research Brief: Differences in 
Health System Quality Performance by Ownership (Thomson Reuters, August 9, 2010), at 
www. 1 OOtophospitals. com/assets/ 1 OOTOPSystemOwnership. pdf . 
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Answering questions about H.R. 3 

A number of questions have been raised about H.R. 3, sometimes in the form of charges 
by groups committed to government support for abortion. These groups have abandoned their 
earlier slogan of “choice” and instead are committed to “access” - which means maximizing 
abortions, and using the coercive power of government to enlist the unwilling aid of taxpayers 
and health care providers who disagree with them. Answers are offered here for some of these 
questions. 

Does H.R. 3 eliminate private coverage for abortion? 

No, in fact Section 305 of the bill explicitly allows such coverage as long as it does not 
use federal subsidies. Those who want abortion coverage can use nonfederal money to purchase 
a plan that includes it; or they can receive a federal subsidy to purchase a plan that does not 
include it, then buy abortion coverage separately with nonfederal funds. 

Critics claim that such separate abortion riders will not be offered or will be difficult to 
obtain. The experience in states that have generally prohibited abortion coverage except by 
optional rider rebuts this claim. Supplemental abortion coverage is available in these states - in 
some plans offered by large insurers, choosing this coverage requires a simple check-off. The 
problem is that almost no woman chooses abortion coverage, which is to be expected in light of 
the surveys showing that most women oppose it. Abortion coverage is included in so many 
plans now because it is imposed on women and men by employers and insurance companies 
without their consent and generally without their knowledge. (In the ICR poll cited earlier, 68% 
of those who had insurance simply did not know whether their plan covered abortion, though that 
same percentage would reject it if asked.) 

What this legislation does is place abortion coverage more in the arena of individual 
choice for women - an outcome opposed by groups that once claimed to be “pro-choice” and 
“pro-woman.” They prefer a status quo in which insurance companies or employers choose 
abortion coverage and impose it on others chiefly because it is cheaper for them than 
reimbursing for live birth. 15 

A more limited and subtle argument has been advanced by Prof. Sara Rosenbaum and 
colleagues at George Washington University. 16 They point out that the policy outlined here - 

13 John Nugent CEO of Planned Parenthood of Maryland, says of abortion coverage that "the insurance companies 
dunk they should be offering it” because it’s “cheaper to tenninale an unwanted pregnancy rather than taking it to 
term.” David Whelan, "Obamacare: Why Private Insurers Like Paying for Abortion,” Forbes Blog, at 
http : //b i o gs .fo rbes . co m/ sci e nceb i z/20 10/01 iO 7/oba maca re -why-private -i nsurers-iike-pavi ng-for-abortion/ . 

16 Sara Rosenbaum et al. r “Analysis of the Implications of the Stupak/Pitts Amendment for Coverage of Medically 
Indicated Abortions,” The George Washington University Medical Center, November 16, 2009, at 
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denial of federal subsidies for health plans that include elective abortions - already affects many 
millions of people under Medicaid, the Federal Employees’ Health Benefits Program, SCHTP 
and so on. By extending this policy to millions more ( e.g to lower-income people who 
purchase their coverage on state exchanges), the new legislation when combined with existing 
laws may produce a “tipping point” where coverage without abortion becomes the usual norm 
for health insurance; coverage that includes abortion will be permitted but rare. 

My response to this is that I hope it is correct. As the Supreme Court noted approvingly 
three decades ago, the purpose of a federal funding ban is to use the government’s funding power 
to encourage childbirth over abortion. Abortion coverage, and therefore abortion, may become 
more rare, a result favored by all but the most committed advocates for abortion. 

Does Sec lion 303 of H.R. 3 create an unprecedented policy of denying “tax benefits” to 
abortion? 

No, that issue was settled by PPACA. Members of Congress discussed whether the 
premium tax credits that help make health coverage affordable on state exchanges constitute 
federal funding, and decided in the affirmative. The provision forbidding direct use of these 
credits for abortion is even titled “Prohibition on the Use of Federal Funds” (Sec. 1303 (b)(2)). 17 

The PPACA debate drew attention to the issue of how our tax system treats abortion, and 
uncovered some remarkable facts. For example, the individual tax deduction for medical 
expenses can be directly used to help reduce the cost of an abortion performed for any reason 
(not just abortion coverage but payments for abortions themselves). 18 This seems a very explicit 
and direct statement that the government wants to help pay for your elective abortions. Now that 
this loophole allowing tax support for abortion has been discovered, H.R. 3 is addressing it. 

Does Section 308 of H.R. 3 depart from precedent by saying that federal law does not 
compel states to fund any abortions? 

No, on this point as well it simply follows the policy of PPACA. It specifically states 
that the new federal “essential health benefits” mandate may not require inclusion even of 


www . ttwmnc - edu/sphhs/dena rtments/healthpolicv/dhp nn bl icat ions/piib upload s/dhpPublication FED3 14C4-5056- 
9P20-3PBE77EF6 ABFOFEP . ndf . 

1 This provision still violates the policy of the Hyde amendment by allowing use of these credits to purchase overall 
health plans that cover abortion. But it did establish the idea that abortions not eligible for funding under Hyde 
should also be ineligible for tax credits. 

18 “You can include in medical expenses the amount you pay for a legal abortion.” Internal Revenue Serv ice, 
Publication 502, Medical and Dental Expenses (Including the Health Coverage Tax Credit % Dec. 9, 2008, page 5. 
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abortions that are eligible for funding under the Hyde amendment (Sec. 1303 (b)(l)(A)(i)). Two 
distinct provisions of the final law also explicitly allow states to exclude abortion coverage in all 
circumstances (Secs. 1303 (c)(1) and 1303 (a)(1)). The first two provisions mentioned here were 
first offered in subcommittee by Rep. Henry Waxman (D-CA) and Lois Capps (D-CA) in 
summer 2009; the third was developed by Senate Democrats and added to the Senate bill in a 
Manager’s Amendment by Senate Majority Leader Harry Reid (D-NV). This policy of not 
forcing states to provide or fund any abortion coverage has become a point of consensus across 
partisan and ideological lines. 19 

Does H.R. 3 \s conscience clause place women 's lives at risk? 

Of course not. It simply continues the longstanding and consistent policy of federal law, 
beginning with the Church amendment of 1973, to allow health care providers to decline 
involvement in abortion in all circumstances. 20 That 38-year-long policy has not been 
responsible for any woman’s death - on the contrary, as noted above, hospitals that perform no 
abortions provide the finest high-quality health care in the country. During this period abortion 
itself has caused the deaths of (at least) hundreds of women, chiefly women who were perfectly 
healthy until they placed themselves in the hands of an abortion provider. If Congress should be 
concerned about health care providers who endanger women’s lives - and in this regard Dr. 
Gosnell, the infamous Philadelphia physician now facing eight murder indictments, is the tip of 
the iceberg — it needs to start with the abortion industry itself. 21 

Conclusion 

H R. 3 is a well-crafted and reasonable measure to maintain longstanding and widely 
supported policies against active government promotion of abortion. It consistently applies to all 
branches of the federal government the principle that government can encourage childbirth over 
abortion through its funding power, and that it should not coerce anyone’s involvement in 
abortion. It merits prompt and overwhelming support by this Congress. 


15 At times when the Hyde amendment had a rape/incest exception prior to 1981, it also explicitly allowed states to 
decide whether to fund abortions eligible for federal funding. When the federal rapc/inccst. exception was restored 
in 1993. mifortunately, that "state discretion” clause was omitted. This led to a constitutional crisis in states like 
Arkansas and Colorado whose constitutions barred stale funding of abortion except in cases of danger to the life of 
the mother; those states w 7 ere told they must ignore their own constitutions or be ejected from the Medicaid program, 
and at one point faced the prospect that their constitutional provision would be nullified entircly to allow unlimited 
abortion funding. That crisis should not be repeated now. 

2IJ For a compendium of many of these laws see USCCB Secretariat of Pro-Life Activities, “Current Federal Laws 
Protecting Conscience Rights,” at wvw.usccb.org/ prolife/issues/aboxtion/crmavOS . pdf . 

21 See Melinda Henneberger, "Kenuit Gosnell's Pro-Choice Enablers (Is This What an Industry That Self-Regulales 
Looks Like?),” Politics Daily, January 7 23, 2011, at www.po.liticsdailv.com/20 1 1/0 1/23/kermit-gQSiiells-pro-choice- 
cnablers- ho w -clinics-bccornc-d eath- U . 


Mr. Franks. Thank you, Mr. Doerflinger. We now recognize Mrs. 
Ruse for 5 minutes. 
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TESTIMONY OF CATHY CLEAVER RUSE, SENIOR FELLOW 
FOR LEGAL STUDIES, FAMILY RESEARCH COUNCIL 

Ms. Ruse. Thank you for inviting me to provide testimony this 
morning, this afternoon, on the No Taxpayer Funding for Abortion 
Act. And it is nice to be back, a little less work on this side of the 
dais but not much. 

Thirty-five years ago something of a consensus was reached be- 
tween those who support legal abortion and those who oppose it. 
Whatever our differences on the underlying question of legality, a 
majority of Americans came together and supported a proposition 
that the Federal Government should not subsidize abortions. That 
consensus took the form of the Hyde amendment in 1976, which 
limited abortion funding appropriated under Labor-HHS to cases 
where an abortion was necessary to save a mother’s life and later 
the cases involving rape and incest. 

The Supreme Court upheld the constitutionality of the Hyde 
amendment in Harris v. McCrae and in so doing made a sharp dis- 
tinction between abortions and other medical procedures. In the 
words of the Court, no other procedure involves the purposeful ter- 
mination of a potential life. 

That abortion is scandalous to many is understandable. That it 
is exceptionally controversial in the United States is beyond dis- 
pute. For these reasons it is entirely appropriate that abortions not 
be subsidized in any way by the Federal Government. The No Tax- 
payer Funding for Abortion Act implements this legal and political 
consensus on a government-wide basis. 

Over the years the Hyde amendment and others like it have been 
included in various appropriations bills renewed annually by Con- 
gress. What has been lacking is a single, simple law prohibiting 
government funding of abortion across the board wherever Federal 
dollars are expended. 

We taxpayers paid for 425 abortions in fiscal year 2008 and 220 
last year. Without the Hyde amendment and the patchwork of 
other appropriations writers, that number could skyrocket to as 
many as 675,000 government-financed abortions every year, accord- 
ing to the CBO. 

Now two measures passed in the last Congress also threatened 
to escalate the number of government-funded abortions dramati- 
cally. The D.C. appropriations bill opened the door for Federal 
funding of any and every abortion in the District of Columbia, and 
the Patient Protection and Affordable Care Act, known popularly 
as ObamaCare, authorized Federal funding for elective abortions 
directly and through private health insurance plans. A detailed ac- 
counting of the abortion subsidies in ObamaCare is included in my 
written testimony. 

Because these programs are directly appropriated and not sub- 
ject to further appropriation under Labor-HHS, they are not sub- 
ject to the Hyde amendment. As for the Executive order purporting 
to nullify abortions in ObamaCare, last month former White Chief 
of Staff Rahm Emanuel admitted that he “came up with an idea 
for an Executive order so that the abortion funding restrictions 
would not exist by law.” On this he and I are in agreement with 
each other and also with Planned Parenthood, who issued a state- 
ment calling the Executive order a symbolic gesture. 
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It is axiomatic that when government subsidizes conduct, it en- 
courages it. Our Tax Code is replete with pertinent examples. The 
Supreme Court in Maher v. Roe acknowledged the truth of this 
proposition in the context of abortion. 

Most abortions in America are purely elective. Ninety-two per- 
cent of abortions every year are performed on healthy women with 
healthy babies, according to the Alan Guttmacher Institute. In 
light of this fact the abortion funding question is quite literally a 
matter of life and death for many thousands of American children. 

Now, President Obama has urged Americans to find common 
ground on the controversial issue of abortion. Americans have come 
together, 67 percent of us, in what may be the only truly bipartisan 
agreement possible that whatever our differences on the issue of 
abortion we can agree that the Federal Government should not 
subsidize it. This is the common ground issue on abortion in Amer- 
ica today. H.R. 3 would make that common ground statutory law. 

Thank you. 

[The prepared statement of Ms. Ruse follows:] 
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Introduction 

Thank you for inviting me to provide testimony regarding H R. 3, the “No Taxpayer Funding for 
Abortion Act,” introduced by Representative Chris Smith (R-NJ) and Representative Dan 
Lipinski (D-IL). 

Thirty-five years ago a consensus was reached between those who support legal abortion and 
those who oppose it. A majority of “Pro-life" and “Pro-choice” Americans came together in 
agreement that, whatever their differences on the underlying question of legality, the government 
should not subsidize abortions. This agreement was the Hyde Amendment of 1 976, in which 
Congress amended the Labor, Health and Human Services (LHHS) appropriations act to limit the 
funding of abortion to cases where an abortion is necessary to save the life of the mother and 
later to abortions involving pregnancies from rape or incest. 1 

When a challenge to the constitutionality of the Hyde amendment reached the Supreme Court in 
1980 in the case of Harris v. McCrae , the Court ruled that the government may distinguish 
between abortion and other procedures in funding decisions — noting that “no other procedure 
involves the purposeful termination of a potential life" — and affirmed that Roe v. Wade had 
created a limitation on government, not a government entitlement. 2 Three years earlier the 
Supreme Court had ruled that government refusal to fund abortion placed no restriction on the 
right to choose abortion. 1 

The “No Taxpayer Funding for Abortion Act” (H.R. 3.) implements this legal and political 
consensus on a government-wide basis, through the means of statutory law. 

H.R. 3 does not impact in any way the legality of any abortion, nor does it strengthen or diminish 
the arguments on either side of the abortion divide. Rather, it simply codifies the long-standing 
principle that federal dollars should not be used to finance abortions or abortion coverage, a 
principle supported by an overwhelming majority of Americans: 67%, according to a recent 


1 The provision is named after LJ.S. Representative Henry Hyde (R-tL) who. as a freshman member of die House, 
first proposed the amendment. Rep. Hyde (1924-2007) served in the House from 1975-2007. The Hyde Amendment 
is sometimes misunderstood to mean only the prohibition of direct funding for abortions, in truth, llic Hyde 
Amendment not only prevents federal funding to pay directly for abortions but also prevents federal fluids from 
paying for health care plans that include abortion coverage. Sec Sections 507 and 508(a)-(c) of Division D of the 
Consolidated Appropriations Act, 2010 (P.L. 111-117). 

2 Harris v. McCrae, 448 U.S. 297, 325 (1980). 

1 Maher r. Roe. 432 U.S. 464. 475 (1977). 


1 
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Quinnipiac University poll 4 5 It also codifies the Hyde-Weldon conscience protection amendment 
renewed as part of the LHHS appropriations bill since 2004 to prevent government 
discrimination against healthcare providers, including doctors, nurses, and hospitals, because the 
providers do not provide, cover, or refer for abortions/ 

Congress has the authority to pass the HR. 3 under the Spending clause in Article 1, Section 8, 
Clause 1 of the U.S. Constitution. 6 

Over the years the Hyde Amendment has been included in amendments to various appropriations 
bills annually renewed by Congress, in each instance prohibiting the funding of abortions 
through a particular federally-funded program. 7 What has been lacking is a single, simple, law 
prohibiting government funding of abortion across the board, wherever federally -funded 
programs arise. 

Moreover, two laws passed in the last Congress reversed course on the Hyde Amendment 
principle: the Patient Protection and Affordable Care Act (known popularly as “ObamaCare” 
and sometimes referenced herein as PPACA), 8 which allows federal funds directly to pay for 
abortions and to pay for health care plans which cover abortion, and the Financial Services 
Appropriations Act for 2010, which allows funding for all abortions in the District of Columbia 
with funds appropriated from Congress. 9 

Why Does Abortion Warrant a Funding Prohibition? 

An induced abortion is the purposeful termination of the life of a human child before birth. As 
the Supreme Court stated in Harris v. McCrae, “no other procedure involves the purposeful 
termination of a potential life.” 10 

The overwhelming majority of abortions in America are done on healthy women with healthy 
babies, according to research conducted by the Guttmacher Institute. 11 The Guttmacher research 


4 Quimiipiac University Poll, page 7, January 14, 2010. 

5 Hvdc-Wcldon is currently contained in Section 508(d) of Division D of Hie Consolidated Appropriations Act, 
2010 (P.L. 111-117). 

6 Where Congress lias the authority to tax and spend money for the general welfare, as a general matter it also lias 
the authority to carve out exceptions to that spending. 

7 Examples include the Smith Amendment on Financial Services prevents federal funding for abortions under the 
Federal Health Employee Benefits Program, the Helms Amendment prevents funding abortions as a method of 
family planning in international aid, and restrictions on the funding for abortions through Medicaid and other 
government health programs such as the Slate Children’s Health Insurance Plan. 

8 Patient Protection and Affordable Health Care Act, H R. 3590, became law P.L. 1 1 1-148 on March 23, 2010. 

9 Passed as Division C of the Consolidated Appropriations Act, 2010 (P.L. 1 1 1-11 7). 

10 Harris at 325. 

11 L. B. Finer, I.. K. Frohvvirlh, L. A. Dauphinee, S. Singh and A. M. Moore, "Reasons U.S. Women Have Abortions: 
Quantitative and Qualitative Perspectives,” Perspectives on Sexual and Reproductive Health 37 (2005): 113, 114. (Sarah 
Rosenbaum, a fellow witness at today’s bearing who opposes H.R. 3, is a member of this Institute’s governing board). 
This survey shows women have abortions for the following reasons: 

25 % “not ready for a(nother) child/timing is wrong” 

23 % “can’t afford a baby now” 

19 % “have completed my childbcaring/liavc other people depending on mc/childrcn arc grown” 

8 % “don’t want to be a single molhcr/am having relationship problems” 

2 
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reveals that 92% of all abortions today are done for reasons unrelated to the health of the mother, 
the health of the baby, or cases involving rape or incest. 

In 2008 there were 1,212,350 abortions in the United States. 7 * * * * 12 If the Guttmacher Institute is 
correct, 1,1 15,362 abortions in 2008 were done on healthy women to end the lives of healthy 
babies. 

In fact, the United States has the highest abortion rate in the Western World. 13 

Every abortion is an act of violence. One abortion method on the rise is Mifepristone, or RU- 
486, a drug regimen ingested orally which starves a developing fetus of the hormone necessary 
for its survival. RU-486 can cause an abortion up to ten weeks of fetal development - well past 
the point when the baby's beating heart can be observed through ultrasound imagery. 14 Often a 
second drug is taken to expel the baby. 15 An RU-486 abortion is completed at home. Since it 
was approved by the Food and Drug Administration (FDA) a decade ago (under expedited 
review), 8 women have died in the United States due to infection and severe bleeding after 
taking RU-486, and over 1,300 women have suffered adverse events reported to the FDA. 16 
Those who do not suffer serious medical complications still face the prospect of delivering a 
dead baby at home. 

There are different methods of surgical abortion depending on the age of the developing child. 
The most common method used during the first twelve weeks of pregnancy uses suction 
aspiration, where a woman’s cervix is dilated and a suction device is inserted to remove the 
child. A similar method called Dilation and Curettage (D&C) involves using a sharp instrument 
to scrape a living fetus from the mother’s uterus. Later in gestation, the mother’s cervix is 
dilated and forceps are inserted to dismember the child’s body and remove it piece by piece; the 
child’s skull may be crushed and the spine snapped. 17 Each of these abortion methods is 
extremely invasive. 


7 % "don’t feel mature enough to raise a(nother) child/feel too young’’ 

6% "other" (this category had no further explanation) 

4% "would interfere with education or career plans’’ 

4 % "physical problem with my health" 

3 % "possible problems affecting the health of the fetus” 

>0.5% "husband or partner wants me to have an abortion’’ 

>0.5 % "was a victim ofrape” 

>0.5 % "became pregnant as a result of incest” 

12 See The Guttmacher Institute: http://www.guttmacher.org/pubs/fb_induced_abortion.html. 

Sharing Responsibility: Women, Society and Abortion Worldwide (New York: The Guttmacher Institute, 1999), p. 28, 
http: //wvvw. guttmacher. or g/pubs/sharing .pdf. 

14 Moore, Keith L. and Persaud, T.V.N. The Developing Human: Clinically Oriented Embryology, 6th edition 
(Philadelphia: W.B. Saunders Co. 1998): 77, 350. 

There is no doubt that every RU-486 pregnancy termination is an abortion. RU-486 ends the life of an implanted 
embryo or fetus. According to all four major American medical dictionaries that is an abortion. C M. Gacek, 
“Conceiving Pregnancy: U.S. Medical Dictionaries and Their Definitions of Conception and Pregnancy,” 9 National 
Catholic Bioethics Quarterly (Autumn 2009): 542-57. 

16 Coralcc G. Lcmlcy, “Mifepristone U.S. Poshnarkcting Adverse Events Summary' Through 1/31/2008” 

(Rockville. Md: U.S. Food and Drug Administration, Jan. 31, 2008). 

1,1 Warren M. Hern, M.D Abortion Practice (Philadelphia: J.B. Lipincott Company, 1984), pp. 153-154. The 
conducl oullincd in the rcccnl grand jury report against abortion practitioner Kcrmit Gosncll of Philadelphia - 
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That abortion is scandalous to many is understandable; that it is exceptionally controversial in 
the United States is beyond dispute. For these reasons, it is entirely appropriate that abortions 
not be financed by the federal government. 

The History of Funding Elective Abortion 

In 1973 the federal government began funding abortion under the Social Security Act as part of 
its Medicaid program to provide health benefits to the poor. Congress passed the Hyde 
Amendment in 1 977, and when it was upheld by the Supreme Court in 1 980 in Harris v. 

McCrae , the LHHS Department stopped paying for abortions except those allowed by the Hyde 
Amendment. By that point, 300,000 abortions per year were being financed with federal dollars 
under Medicaid. 18 

In 1993 the Congressional Budget Office estimated that the federal government would pay for as 
many as 675,000 abortions each year without the Hyde Amendment and other measures in place 
at the time to prevent federal funding of abortion in federal programs. 19 

By contrast, in 2008 there were 425 abortions funded by the federal government and in 2009 
there were 220 government-financed abortions. 20 

It’s axiomatic that when government subsidizes conduct, it encourages it. Our tax code is replete 
with pertinent examples. The Supreme Court in Maher v. Roe acknowledged the truth of this 
proposition in the context of abortion when it equated government funding of an activity with 
government encouragement of that activity. 21 

When one considers that the overwhelming majority of U.S. abortions are purely elective - 92% 
of abortions are done on healthy women to terminate the lives of healthy babies, according to the 
Alan Guttmacher Institute - the abortion-funding question becomes, quite literally, a matter of 
life-and-death for many thousands of American children. 

The Passage of “ObamaCare” and the Executive Order on Abortion Funding 

Abortion rights proponents have never concealed their goal of government-financed abortion 
without restriction. In a “wish list” for government healthcare sent to the White House 
Transition Team, a number of organizations, including Planned Parenthood, stated: 


induction delivery of living babies and the cutting of their spinal cords with scissors — is not dissimilar to some 
abortion methods; the main distinction being the location of the baby. "DA: Pa. abortion doc killed 7 babies with 
scissors”, Associated Press, by Mary claire Dale And Patrick Walters, Jim 19, 2010. 
http://news.yahoo.eom/s/ap/20 1 1 0 1 1 9/ap_on_re_us/us_abortion_clinic_investigation. 

18 See Statement of the Department of Health Education and Welfare, "Effects of Sec. 209, Labor-HEW 
Appropriations Bill, H.R. 14232,” June 25, 1976; Joint Thomas Noonan, A Private Choice: Abortion in America in 
the Seventies (Toronto: Life Cycle Books, 1979): cli. 12, fn. 6. 

19 Robert D. Reiscliauer, Director, Congressional Budget Office, Letter to the Congressman Vic Fazio (D-Ca) (July 
19,1993). 

20 FY 2011 Moyer Report, submitted by the Office of the Assistant Secretary for Financial Resources, U.S. 
Department of Health and Human Services, Febraary 2010, page 106. 

21 Maher, 432 U.S. at 475. 
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“Comprehensive benefits must include access to the full range of reproductive health services, 
including contraception, maternity care, and abortion care.” 22 Indeed, President Obama himself, 
on the campaign trail in 2007, promised Planned Parenthood that the provision of “reproductive 
services” would be “at the heart” of his planned health care legislation. 23 The passage of 
“ObamaCare” substantially achieves this goal. 

Prior to its passage by the full Congress, the House of Representatives voted in favor of 
legislation which included an amendment by former Rep. Bart Stupak (D-MI) to prohibit funding 
of abortion. The Senate bill, however, contained a variety of provisions that could fund and 
subsidize abortion. Ultimately former Rep. Stupak and others agreed to vote in favor of 
legislation including the text of the Senate bill in exchange for a promise that President Obama 
would sign an executive order purporting to nullify the Senate bill’s abortion funding language. 

White House Executive Order 13535 was signed on March 24, 2010, but by its own terms it fails 
to reach some of the abortion-funding provisions in “ObamaCare,” such as the provision 
regarding pre-existing conditions. Nothing in the Executive Order limits funds under this 
section. 

Moreover, an executive order is inherently limited: it binds only the executive branch, it can be 
rescinded at any time, and it does not and cannot change the authority of statutory law as applied 
to private individuals. “Executive orders cannot override statutory provisions,” according to the 
Congressional Research Service. When executive orders conflict with duly -enacted statutes, a 
court-challenge can result in the nullification of the executive order. 

Former White House Chief of Staff, Rahm Emanuel, admitted as much during an editorial board 
meeting with the Chicago Tribune. He told the Tribune editors, “1 came up with an idea for an 
executive order to allow the Stupak Amendment not to exist by law but by executive order” 
(emphasis added). 24 The President’s own Chief of Staff admits that abortion funding restrictions 
do not exist by law in ObamaCare. 

Even the president of the Planned Parenthood Federation of America stated in a March 21, 2010 
press release stated that the President’s Executive Order on abortion funding was “a symbolic 
gesture.” 25 


22 See Planned Parenthood Federation of America "Advancing Reproductive Rights and Health Care in a New 
Administration.” Pg 1 7, http:/Avww. nrlc.org/obainaabortionagcnda/ObaniaTransitionDoc.pdfNovcnibcr 2008. 

23 Remarks of Barack Obama before the Planned Parenthood Action Fund (July 17, 2007), available at 
http://www.pol itifact.com/truth-o-mete r/promises/obameter/promi se/5 1 9/reproductive-liealtJi-ca re-wil 1-be-hea rt- 
heallli-care/. Video of Barack Obama making this promise is available here: 

http://www.vontube coni/watch?v=Cqww8jmizug. 

21 Rahm Emanuel, speaking to the Chicago Tribune Editorial Board, "Tribune Editorial Board meeting pi. 10- 
Women's issues, healthcare, candidates pasts, closing arguments." January 14, 2011. 
http ://w ww.wgnlv.com/ncws/clccl.ions/niayor/cdit.orial/. 

^ "Statement of Cecile Richards, President of PPFA, on House Passing Historic Health Care Reform BilF, March 
21,2010. http : // www .plaimedparenthood. org/about-us/ne w sroom/press -releases/statement-cecile -richards-president- 
ppra-housc-passing-hisloric-hcalth-carc-iefomi-bill-32230.htm 
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Federal Funding of Abortion in “ObamaCare” 

“ObamaCare” subsidizes abortion in private health plans and can pay directly for abortion in new 
health programs. 26 The funds under "ObamaCare" are directly appropriated, not subject to 
further appropriation through the LHHS appropriations bill, and are therefore not subject to the 
Hyde Amendment abortion funding restriction. 

Here are some examples: 

“ObamaCare” appropriates $5 billion for high risk pool programs without a restriction on 
funding abortion. 27 The Pennsylvania, Maryland, and New Mexico’s high risk pool plans 
approved by the federal government did, in fact, contain coverage of elective abortion. Only 
after the news of government-financed abortions was reported in the press did the White House 
tell these states to remove abortion from the list of covered services. 28 

“ObamaCare” also authorized funding for community health centers, 29 and the enactment of the 
Health Care and Education Reconciliation Act 30 a week later increased the amount of funding 
for these community health centers to $12.5 billion. The money appropriated for community 
health centers can be used to pay for elective abortions directly, as these funds are not 
appropriated under LHHS and therefore not subject to the Hyde Amendment. 31 

“ObamaCare” appropriates $6 billion for loans and grants for the creation of non-profit health 
co-ops. 32 Because the funds would not be appropriated by the LHHS bill, they are not covered 
by the Hyde Amendment and can be used to pay for elective abortions. 

“ObamaCare” provides tax credits for qualified health plans in each of the state exchanges. 33 
Section 1 303, as amended, permits qualified health plans to include coverage for elective 
abortions even if they receive tax credits or cost-sharing credits. 34 This directly conflicts with 
the principle of the Hyde Amendment and the restriction on subsidizing abortion through the 
Federal Employee Health Benefit Program (F EH BP). 33 

What’s more, Section 1303, as amended, permits private insurance plans who receive federal 
subsidies to cover elective abortions. If they chose to cover elective abortions and receive 


20 For a chart of details of the various abortion funding provisions in PPACA. see 
hup ://downloads. frcaction.org/EF/EF 10C08.pdf. 

2 [ PPACA, Section 1101. 

28 On July 14. 2010. HHS Spokesperson Jenny Backus issued a statement, saying that abortion would not be covered 
in the high risk pool program in Pennsylvania. Then after other states approved abortion funding, Nancy-Ami 
DeParle on July 29, 2010 blogged that abortion would not be covered by the high risk pool program 

hup :/Avww. whilehouse . gov/blog/20 10/07/29/insurance-americaiis-with-pre-existing-condilions 

29 PPACA Section 10503. 

20 The Health Carc and Education Reconciliation Act, 2010, H.R. 4872, became P.L. 1 1 1-152 on March 30, 

2010 (“Reconciliation Act”). 

31 Rcconcilialio n Act, S cc lion 2 3 03 . 

32 PPACA, Section 1322. 

33 PPACA, Section 1401 provides refundable tax credits and Section 1402 provides cost-sharing credits to purchase 
health plans. 

34 PPACA, Section 1303 as amended by Section 10104(c). 

Section 613, Division C of the Consolidated Appropriations Act, 2010 (P.L. 111-117). 
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federal subsidies, then every individual who is part of that plan is required to pay an abortion 
surcharge and the insurance company will take that surcharge payment and hold it in a special 
account. This accounting gimmick does nothing to cure the problem: it still allows federal 
dollars to be used to subsidize abortion coverage 

Secretary Kathleen Sebelius on December 22, 2009 said that “everyone in the exchange would 
pay" a “portion of their premium" for “abortion coverage.” 36 (This would not be the case for 
plans purchased without abortion coverage.) The abortion surcharge is, arguably, an even more 
egregious violation of the Hyde Amendment principle. 

“ObamaCare” also created a new government-controlled, multi-state plan to be run by the 
Director of the Office of Personnel Management that can include insurance plans with abortion 
coverage. 37 This multi-state plan is similar to the FEHBP for federal employees and will be 
operated by the Federal government, but without the FEHBP restriction on coverage of elective 
abortion. 

The Impact of the “No Taxpayer Funding for Abortion Act” 

On “ObamaCare” 


HR. 3 does not strike down “ObamaCare” or specifically amend it. Instead, H R. 3 amends Title 
1 of the U.S. Code so that all existing law will be subject to an abortion-funding limitation. 

Section 301 prevents funds appropriated by the federal government to be used for abortions. 
Section 302 prevents federal funds from being used to pay for health plans that include abortion. 
Taken together, along with Section 303, these provisions will stop government funding of 
abortions under “ObamaCare” and will prevent tax credits for premiums paid to health plans that 
cover abortions. Direct payments for abortions under the high risk pool program and in the 
community health centers will be prohibited, and tax credits will not be given to subsidize health 
plans with abortion coverage whether in private plans in the state exchanges, in plans created 
under the co-op program, or in the multi-state plan run by the government. 

H.R. 3 does not ban abortion coverage in private insurance or prevent individuals from 
purchasing abortion coverage. Section 305 states explicitly that individuals, localities, or even 
states are not prevented from purchasing health care insurance packages with abortion coverage 
or separate abortion coverage so long as federal funding does not pay for such coverage. Section 
306 states explicitly that insurance providers and others are not prevented from offering 
insurance packages with abortion coverage or separate abortion coverage so long as federal 
funding is not involved. 


36 See "Sebelius Praises Abortion Accounting Trick in Senate Bill," Real Clear Politics Video (last modified 
December 22.2009) in which Secretary Sebelius states: "That would be an accounting procedure, but every body in 
the exchange would do the same thing, whether you’re male or female, whether you’re 75 or 25, you would all set 
aside a portion of your premium that would go into a fund, and it would not be earmarked for anything, it would be a 

separate account that every one in the exchange would pay Hit’s really an accounting that would apply across lltc 

board and not just to w omen, and certainly not just to women who want to choose abortion coverage.’’ 

http ://ww'w. realclearpolitics.com/video/2009/12/22/sebelius_praises_aboition_accounling_trick_in_senate_bill.htnrl 

1 PPACA. Section 1 334 as amended by Section 10104(q). 
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On the Tax Code 


The reduction of taxation is a form of government subsidy. H.R. 3 Section 303 applies the 
principles of the Hyde Amendment to the tax code. 

Section 303(1) prohibits individuals from receiving any tax credits, including under 
“ObamaCare,” for the payment of premiums on health insurance plans that cover abortion. It 
also prohibits small businesses owners from obtaining tax credits under “ObamaCare” for the 
cost of health care plans which cover abortion. 38 Individuals and small businesses will be able to 
obtain tax credits on the purchase health plans that do not include abortion coverage. 

Section 303(2) applies to tax deductions for abortion or for health plans that include abortion 
coverage (for those who may deduct the cost of their medical expenses because that cost exceeds 
10% of their income). The Internal Revenue Code does not specify which expenses are eligible 
for deduction, yet the IRS has, without congressional authorization, listed “abortion” as a 
deductible medical expense in its official publication on medical expenses. 39 Section 303(2) 
would correct this abortion subsidy. 

Section 303(3) applies to tax-preferred trusts, such as medical savings accounts, health savings 
accounts, and other tax -favored health plans. 40 Because IRS Publication 969 which governs 
these types of health accounts allows reimbursement for “qualified medical expenses” based on 
Publication 502, abortions are currently tax-preferred medical expenses. Section 303(3) would 
exclude abortion as a qualified medical expense. 

H.R. 3 does not affect the employer tax deduction, which allows employers to deduct the cost of 
their contributions to an employee’s health insurance plan as a business expense. Nor does H.R. 
3 affect the employee exclusion, which allows an employee to exclude the cost of his employer’s 
contribution to his health care insurance plan from his gross income 41 

On the District of Columbia 


Because H.R. 3 codifies the Hyde Amendment principle as a matter of federal law, it will affect 
federal funding in the District of Columbia. Article 1 of the Constitution grants Congress control 
over all District legislation, including funding. Last year the Omnibus Appropriations Act 42 
which allocates funds to the District removed the provision restricting the funding of elective 


PPACA, Section 1421, as amended by Section 10105(e), provides a small business tax credit for certain 
employers to cover up to 35% of the cost health care plans from 2010 through 2013. and lip to 50% of the cost of 
health plans after 2014 for two consecutive years. 

™ Section 213(d) of the IRS code allows individuals who itemize to deduct medical expenses over 10% of their 
income, but does not specify what services can be deducted. IRS Publication 502 for 2010 "Medical and Dental 
Expenses” lists services which can be deducted. See page 5 (http://wwvv .irs.gov/pub/irs-pdf/p502.pdr). 

40 See IRS Publication 969 for 2010 “Health Savings Accounts and Other Tax-Favored Health Plans,” page 8 
(http://wvvw.irs.gov/pub/irs-pdf/p969.pdf). 

41 The “employer tax deduction” found in IRS Code 162(a) allows employers to write off the cost of their 
contribution to their employ ees’ health plans as well as other business expenses. The “employee tax exclusion” 
found in IRS Code 106(a) allows employees to exclude from taxable income the amount their employer contributes 
to their health care premiums. 

42 Section 814 of Division C of The Consolidated Appropriations Act, 2010 (P.L. 111-117). 
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abortions, a provision which had been renewed each year since 1996. Section 814 of Division C 
changed this provision to prevent only “Federal” funds from being used for abortion, a fictitious 
distinction: all funds received and spent by the District are appropriated by the federal 
government. H R. 3 would restore the prohibition on taxpayer funding for elective abortion in 
the nation’s Capitol. 

On Conscience Protection 


H R. 3 makes permanent the conscience protection language found in the Hyde-Weldon 
Amendment renewed each year in the LHHS appropriations bill. The Hyde-Weldon 
Amendment prevents the federal government, and any state and local government receiving 
federal funds, from discriminating against a health care entity because they refuse to provide, pay 
for, provide coverage of, or refer for abortions. Since “ObamaCare” appropriates funds directly, 
bypassing the LHHS bill, these funds are not bound by the Hyde-Weldon conscience protections. 
Moreover, “ObamaCare” included a weaker nondiscrimination provision which only prevents 
health “plans" in the exchanges from discriminating against “providers” or “facilities” unwilling 
to participate in abortion. It does not prevent the Federal government, or state or local 
governments, from committing such discrimination. H.R. 3 would codify the Hyde-Weldon 
provision, restoring conscience protections for health care workers to the status quo. 

H R. 3 also adds remedies not contained in the Hyde-Weldon Amendment due to continued 
attempts to undermine it and other conscience laws. For example, while the Church Amendment 
prevents government-funded discrimination, a lawsuit filed by a nurse forced to participate 
against her will in a late-term abortion was summarily dismissed recently by a federal circuit 
court which ruled that § 300a-7(c) of the Church Amendment does not confer a private right of 
action to enforce it. 43 Further, the conscience protection regulations implemented by President 
George W. Bush to enforce conscience laws, and provide relief for those who have been 
discriminated against, were rescinded by the current Administration. 44 These cases coupled with 
passage of abortion funding provisions in “ObamaCare" raise serious concerns about the 
conscience rights of health care entities who do not want the government to discriminate against 
them due to their views on abortion. 

H.R. 3 solves this problem by providingjudicial relief against government discrimination. Those 
who believe their conscience rights regarding abortion have been violated will be able to file 
claims to the Office of Civil Rights at the Department of Human Services. 

Conclusion 

President Obama has urged Americans to find common ground on the controversial issue of 
abortion. For over three decades Americans have come together in what may be the only truly 
bi-partisan agreement possible: That whatever our differences on the underlying question of 
legality, we agree that the federal government should not subsidize abortions with taxpayer 
dollars. This is the common ground on abortion in America. H.R. 3 would make that common 
ground statutory law. 


1 Cenzon Decarlo v. Mount Sinai Hospital, Docket No. 10-0556-cv. (November 23, 2010). 

1 The Department of Health and Human Services issued a proposed rule to rescind the conscience regulations, on 
March 10. 2009. 45 CFR Part 88. 
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TESTIMONY OF SARAH ROSENBAUM, HAROLD AND JANE 

HIRSH PROFESSOR, HEALTH LAW AND POLICY, AND CHAIR, 

DEPARTMENT OF HEALTH POLICY, THE GEORGE WASH- 
INGTON UNIVERSITY SCHOOL OF PUBLIC HEALTH AND 
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Ms. Rosenbaum. Thank you very much for inviting me here 
today to appear before you. I would like to make three points in 
my testimony. I have submitted a longer statement for the record. 
The first has to do with the baseline from which we are working 
in considering H.R. 3. The second has to do with the changes in 
the bill. The third has to do with the impact of these changes. 

Insofar as the baseline is concerned, I think it is very important 
to understand what the Affordable Care Act does and does not do. 
The Affordable Care Act, where tax credits are concerned, allows 
women to obtain tax credits, to use those tax credits to buy insur- 
ance products, and if they choose to do so, to use their own money 
to buy additional coverage for abortion. If they make that choice 
and use their additional funds, their own funds, to buy abortion 
coverage, the tax credits remain completely available for the abor- 
tion product. 

I emphasize this because it underscores the unprecedented na- 
ture of the bill. The bill would actually for the first time move the 
Hyde amendment far beyond where we have known it for the past 
30 years directly into the Tax Code. Its reach in the Tax Code is 
extremely broad under this bill. It reaches deductions, and credits, 
it reaches advance tax credits even when those tax credits have to 
be repaid at a later date. It reaches health savings accounts, it 
reaches flexible spending accounts, it reaches money that we as in- 
dividuals put aside for our medical care needs. It even potentially 
reaches employers and employer deductions for insurance because 
of a critical ambiguity in the drafting of the bill. It is unclear actu- 
ally where the bill stops. 

The impact of the bill insofar as its tax policies are concerned is 
enormous. The first fallout is on the Internal Revenue Service 
(“IRS”), which heretofore has not played a role in implementation 
of the Hyde amendment. The IRS is going to have to implement ex- 
tremely complex provisions of the Tax Code that regulate tax fa- 
vored health benefit plans and medical care payments. The IRS 
will have to issue a raft of implementing policies. The Internal Rev- 
enue Service will need to define rape, potentially forcible rape, in- 
cest, potentially incest involving minors as opposed to incest not in- 
volving minors, physical conditions endangering life and physical 
conditions that don’t endanger life. The IRS will have to clarify 
what evidentiary standards will be required for individual claim- 
ants and employers who choose to buy products or make expendi- 
tures that wander into any of these areas. 

There also will have to be a claims reviews process. For example, 
is a spontaneous abortion or a miscarriage an allowable expendi- 
ture under a flex fund? Does it for some reason cross the line? 
What will be the appeals procedures?How will plans be audited to 
make sure that their coverage stops at the allowable points under 
the statute? 

The fallout on plans is equally serious. My own analysis, both of 
this bill and previous bills that attempted to do similar things in 
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terms of the impact on the insurance industry, leads me to con- 
clude that what we will see in fact is a complete exodus of health 
plans from the abortion coverage market. I realize that may be the 
long-term goal here, but of course because there are not a lot, but 
a small number of very serious medically indicated abortions, this 
would be an enormous problem. 

The third fallout of course is on the women themselves, not only 
because they can no longer secure coverage for medically indicated 
abortions, but because the typical practice in a health plan is to ex- 
clude not only specific procedures required under law, but follow- 
on procedures and treatments that are related to the original ex- 
cluded treatment. So to use an easy example, a woman who needs 
an abortion because she has eclampsia, that is, stroke level hyper- 
tension, and who then needs subsequent treatment for the hyper- 
tension could find that she in fact is disqualified for the treatment 
of that hypertension because of the hypertension arose as the re- 
sult of a condition that led to an excluded abortion. So there is no 
stopping point. 

I would finally note that were the conscious clause provisions of 
this law to be enacted, it would begin the first great unraveling of 
EMTALA and the absolute duty on the part of hospitals to provide 
lifesaving treatment regardless of the underlying medical condition. 

[The prepared statement of Ms. Rosenbaum follows:] 
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Mr. Chainnan and Distinguished Members of the Subcommittee; 

Thank you for extending me this opportunity to testify today on this important 
bill. My testimony focuses on the provisions of H R. 3 that relate to the tax treatment of 
health insurance and health care expenditures and to its non-discrimination provision. 

H.R. 3 carries important implications for private health care spending that carries 
tax-favored status. 

H.R. 3 dramatically expands the Hyde Amendment’s long-standing concept of 
what constitutes public funding in an abortion context. In doing so, H.R. 3 reaches a wide 
range of policies related to the tax -favored treatment of private health care expenditures 
by individuals and employers. The measure achieves this result essentially by imposing a 
federal coverage exclusion on certain types of medically necessary procedures that can be 
covered under a health benefit plan or paid for with private funds, as a condition of 
favorable tax treatment under the Internal Revenue Code. 

The Code has long promoted access to health care through provisions that 
incentivize private health payments by individuals and employers toward the cost of 
medically necessary care, including the purchase of health benefit plans. Products and 
activities so incentivized include health insurance products, third party administered 
plans, health care products that encourage saving for health care expenditures and out-of- 
pocket payments. Under H.R. 3, health benefit products whose coverage includes benefit 
exclusions linked to certain procedures would no longer be eligible for favored treatment. 
Individuals and employers who purchase such products, even without knowledge of their 
design or practices, would be required to conform to the new federal exclusion. 

The exclusion would take effect in the first taxable year following enactment, 
rather than in the first plan year or following a phase-in time allowing the IRS to develop 
compliance procedures. No provision would be made for grandfathering existing plans 
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or benefit arrangements. Noncompliance would result in exclusion of the product from 
the market, as well as liability on the part of affected individuals and employers for 
recoupment of the tax value of their expenditures. Depending on the excluded procedures 
and the value of any benefit plan involved, this recoupment amount could be in the 
thousands - or tens of thousands - of dollars for individuals. Employers could face far 
larger recoupments. 

The Internal Revenue Service presumably would be charged with administering 
this new federal exclusion. Oversight would necessitate the development of a system that 
can police the contents of every health benefit services product sold through the tax- 
preferred market in order to assure that no product covers excluded procedures. In 
addition, oversight would require a recoupment process covering prohibited individual 
and employer expenditures. 

For more than 30 years, the Hyde Amendment has focused on public spending by 
the federal government, including expenditures through appropriated funds as well as the 
government’s expenditures for health benefits offered to federal employees. If enacted 
into law, H.R. 3 would dramatically expand the concept of public expenditure in order to 
reach laws governing tax treatment of private health expenditures. Specifically H.R. 3 
would add a new Chapter 4 to Title I of the U S. Code. As amended. Chapter 4 (§303) 
would create a federal exclusion related to the tax treatment of a range of medical care 
products: 

• It would bar tax-favored expenditures in the form of tax credits made available to 
qualified small employers that select health benefit plans for their employees if 
those plans cover excluded abortions; 

• Tt would bar tax-favored expenditures in the form of tax credits made available to 
qualified individuals who purchase a health insurance or health benefit product if 
those products cover excluded abortions. This bar appears to apply to all credits, 
even credits that, as in the case of the Affordable Care Act, are not extended 
unconditionally but must be recouped in the case of individuals whose incomes 
rise; 

• It would bar individuals from deducting from their incomes the cost of premiums 
for policies covering prohibited abortions; 

• It would bar individuals from claiming a deduction from personal income for 
uncovered medical expenses related to excluded but medically necessary 
abortions; 

• It would bar individuals from using tax-preferred savings accounts that allow 
them to marshal their own incomes to pay for the cost of medically necessary but 
excluded abortions. 

Furthermore, the language of H.R. 3 is sufficiently vague - and unaccompanied by 
any clause limiting the deduction to a deduction taken by the taxpayer - so that read in its 
broadest form, H.R. 3 conceivably could empower the IRS to reach a deduction taken by 
an employer who sponsors and contributes to the cost of an employee health benefit plan 
as a component of overall employee compensation. Section 303(2) (whose sweeping title 
is “Tax Benefits Relating to Abortion”) provides in pertinent part that "any" deduction 



for ... “a health benefits plan that includes coverage of abortion shall not be taken into 
account.” [emphasis added] Read literally, §303(2) applies to any deduction taken for 
products that cover excluded procedures, regardless of whether such products were 
purchased intentionally or without knowledge on the part of the employer. Threatened 
with the loss of deductibility for expenses related to employer-sponsored health plans, 
employers might cease to provide health benefits as a form of compensation, at least until 
they could switch to a product certified by the IRS. 

As I have noted, not only does the measure impose a federal coverage exclusion 
for certain medically necessary procedures, but its effect is immediate and without regard 
to whether such products have been purchased intentionally or without knowledge of 
their design. Understanding the full scope of coverage under a health benefit plan is a 
near-impossibility because of the sheer sweep of the meaning of coverage. 1 Indeed, under 
the Employee Retirement Income Security Act, health plan administrators have no duty 
to disclose every covered or excluded procedure. 2 Because H.R. 3 leaves no time for 
individuals, employers, or the health insurance and health benefits industries to come into 
compliance, no time would be provided to adjust either product design or purchasing 
practices. 

The potential amount of funding in play as a result of these broad changes in the 
tax-favored treatment of private medical care purchases is enormous. The Congressional 
Research Service reports that in 2007, tax-favored expenditures exceeded $310 billion 
when private health insurance, out-of-pocket payments, and other private expenditures 
were taken into account. 3 

A separate matter is how the private insurance and health benefits industries 
would react to this federal health coverage exclusion. We have considered this question 
previously in the context of the Stupak Amendment introduced and passed by the House 
of Representatives during the 2009-2010 health reform debate. 4 5 The vast majority of 
typical products sold in the employer market appear to cover medically indicated abortion 
services.' Because products that violate the exclusion would no longer qualify for 
favorable tax treatment, the industry can be expected to scramble quickly to come into 
compliance. Where the exclusion is as complex and fact-driven as that laid out in H.R. 3, 
compliance poses great difficulties. What evidence would be needed to document a rape, 
for example? Would the IRS provide guidance on allowable — versus excluded — 
procedures related to rape? What evidence would be required to justify coverage related 
to incest? What information would a claimant have to submit? What information would 


1 Rand Rosenblatt. Sylvia Law and Sara Rosenbaum. Law and the American Health Care System 
(Foundation Press. NY. NY 1997) 

2 See. e.g., Jones v Kodak Medical Assistance Plan. 169 F. 3d 1287 (10 th Cir. 1999) 

’ CRS Memorandum lo Senator Tom Cobum (December 1. 2009) 

' S. Rosenbaum. L. Cartwriglit-Smitli, R. Margulies, S. Wood, and D. Mmien, An Analysis of Ihe 
Implications of the Stupak/Pitts Amendment for Coverage of Medically Indicated Abortions (George 
Washington University School of Public Health and Health Services, Department of Health Policy. 2009) 
htti)://www.gwu | nc.c(lii/si)hhs/(lei»artnients/healthiioiic\ tlhn mibiications/imlex.efiti?nnli=i)ul>Searc 
h &evt=vicw&Pubiicatiniim=Ft:D314C4-S f iofi-9D: i ;-ji )BL7 "t:i6ARFOFh'l> 

5 The Guttmacher Institute reports that 87% of employer-sponsored plans cover some level of medically 
indicated abortion procedures. Guttmacher Institute Media Center, Memo on Private Insurance Coverage of 
Abortions (January 19. 2011) 
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be relevant during the review or an appeal of a coverage denial? What evidence would 
justify an abortion involving a “physical disorder, physical injury, or physical illness that 
would, as certified by a physician, place the pregnant female in danger of death”? 

To be sure, the insurance and health benefits industries might look to the coverage 
experiences of public insurers such as Medicaid. However, a far easier and completely 
legal strategy for private insurers and plan administrators would be simply to exclude 
coverage of all abortions from their coverage products, whatever the clinical or factual 
evidence, rather than risk a violation of the federal exclusion that in turn would result in 
the loss of tax-favored treatment for the entire product. This result is particularly likely 
given the fact that under the terms of H R 3, the risk of violation is not limited to 
coverage designs that include federally excluded procedures. Loss of tax-favored status 
could result from an erroneous claims determination in a single case, since H.R. 3 links 
its exclusion to any plan that “includes coverage of abortion” without regard to whether 
the coverage is pursuant to plan design or a single claims decision. 

Furthermore, given the nature of insurance coverage and health benefits 
arrangements, the industry’s response could not end at specific excluded procedures. An 
insurance exclusion relates not only to specific abortion procedures but also to 
downstream treatments for conditions that arise from excluded procedures. 6 Thus, an 
insurer or health benefit product, including tax preferred trusts and accounts, would 
rightfully exclude not only the initial medically indicated abortion procedure but any 
payment for procedures required to treat complications arising from the initial procedure, 
such as a medically necessary abortion followed by extended treatment for the results of 
sepsis. 

The Prohibition Against Government Discrimination Against Certain Health Care 
Entities Is Incomplete 

H.R. 3 would codify into permanent law existing nondiscrimination provisions 
and would tie these newly codified provisions to governmental and private enforcement 
powers. As written however, the measure would apply only to discrimination against 
health care entities that do not provide, pay for, provide coverage of, or refer for 
abortions. Notably absent from the new provision is any protection for health care 
entities that do in fact provide, pay for, provide coverage of, or refer for abortions that are 
completely lawful. The absence of such a protection is important in my view given the 
potential for discriminatory conduct against entities that pay for or provide legal 
abortions. In the absence of equal protection, a health plan would be free to exclude from 
its network a physician who provides lawful abortions or a hospital that is willing to 
provide a life-saving abortion. If a truly enforceable prohibition against discrimination 
over abortion-related activities is to be added to permanent federal law, the prohibition 
should be expanded to cover the full range of public practices that might be 
discriminatory, not only to a selected sub-group. 


6 Kenseih v Dean Health Plan, 610 F. 3d 1652, (7 th Cir. 2010) 



51 


Mr. Franks. Thank you, Professor. I thank all of you for your 
testimony. And I will now begin the questioning by recognizing my- 
self for 5 minutes. I will start with you, Mr. Doerflinger. 

Absent the enactment of H.R. 3, what does a health care provider 
risk if the provider obeys his or her conscience and refuses to per- 
form an abortion? 

Mr. Doerflinger. Well, I don’t want to overstate this, Mr. 
Chairman, because in my view H.R. 3 basically codifies and makes 
more permanent protection that has long been in law. The problem 
is that — and this was illustrated in one case in New York very re- 
cently — the existing conscience laws aren’t very clear on what it is 
you do to actually protect your rights. So a nurse by the name of 
DeCar lo at Mount Sinai Medical Center in New York recently 
found that although she was forced to participate in a late term 
abortion, after having her statement accepted initially by the hos- 
pital staff that she would not be required to assist in these abor- 
tions, she was forced anyway. She was given the job of reassem- 
bling the body parts on a table in the operating room to make sure 
they got all of the pieces of the baby. She has had nightmares ever 
since and had a terrible time. And she was told that she would be 
fired if she didn’t do this. And what she found when she went to 
court was that because the Federal conscience laws don’t have any- 
thing in them that say you have a private right of action to go to 
court, she had no recourse. All she could do is file a complaint with 
the Department of Health and Human Services. And a year and a 
half after the abortion she still has not heard from them. 

The cases in which there continue to be efforts to get govern- 
mental bodies to discriminate against pro-life health care providers 
occur almost every week. There was a recent case here in my 
hometown, Montgomery County, in which Holy Cross Hospital 
seems to be on course now, approved by the State of Maryland, to 
build a new hospital in northern Montgomery County, because it 
made the best case for being able to provide excellent care to the 
women and men of the county. But there was a very serious effort 
by abortion activists to say you must not give this contract to Holy 
Cross Hospital, you must give it to someone else, even if their gen- 
eral health care proposal is not as good, because if you give it to 
Holy Cross, you will not have access to abortions through the hos- 
pital up there. 

So these efforts to discriminate against health care providers on 
this basis occur all the time, and we are just trying to make sure 
the protection is actually there and is working. 

Mr. Franks. Mr. Doerflinger, there was a controversy in 2007 
and 2008 concerning the extent of conscience protections for health 
care workers, specifically changes in the ethics guidelines pro- 
pounded by ACOG, American Congress of Obstetricians and Gyne- 
cologists, and changes in the certifying criteria for the certifying 
agency of OB/GYNs, that is ABOGs. There are all these acronyms. 
American Board of Obstetrics and Gynecology. And it caused physi- 
cians to question whether refusal to perform an abortion can result 
in decertification, ending their career actually. Would you explain 
this controversy and how it led to the conscience regulations put 
in place at the end of the Bush administration? 
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Mr. Doerflinger. Yes, the Ethics Committee opinion from the 
American College of Obstetricians and Gynecologists came out in 
2007, but despite all the controversy it was reaffirmed by the orga- 
nization in 2010. And what really sent a chill of fear across many 
OB/GYNs throughout the country who do not perform abortions is 
that very often the ethical principles articulated by ACOG become 
standards for certification as an OB/GYN by the partner organiza- 
tion, the American Board of OB/GYN. 

And so this was one of the reasons why the Bush administration 
decided to try to clarify regulations to uphold these providers’ 
rights, regulations which the Obama administration has proposed 
to rescind. But the ACOG document is breathtaking in its dis- 
regard for any OB/GYN whot doesn’t want to do abortions. They 
say that these OB/GYNs must nonetheless be willing to refer for 
abortions. If there is no one to refer them to, they must do them 
themselves. And they even said that if you are an OB/GYN who 
does not do abortions, you should make sure you locate your prac- 
tice near an abortion provider to make sure that it is easy for ev- 
erybody to get from you to the abortion. 

So one talks about the tail wagging the dog, this is the tick on 
the tail of the dog wagging the entire health care system, saying 
people have to disrupt their lives and livelihoods and change even 
where they practice to make sure they are as close as possible to 
an abortionist. 

Mr. Franks. Well, I am not going try to get another question in 
here, my time is about gone. So I am going to yield to the distin- 
guished gentleman Mr. Nadler for his questions. 

Mr. Nadler. Thank you, Mr. Chairman. 

Ms. Ruse, you take the position that the reduction of taxation is 
a form of government subsidy. Now this is flatly at odds with what 
your organization, the Family Research Council, stated about tax 
credits and deductions in the context of tuition for religious schools. 
If it isn’t Federal — where you said there is no government spending 
on religion here, it’s people’s private money that they send to var- 
ious student tuition organizations. If it isn’t Federal funding when 
people use their private money to fund religion tuition at a paro- 
chial school and receive a tax deduction or credit for doing so, how 
is it Federal funding when people use their private money to pay 
for their medical care or insurance coverage? 

Ms. Ruse. As a general proposition, tax reduction is a form of 
government subsidy. 

Mr. Nadler. And by tax reduction, you mean like a tax credit 
or something? 

Ms. Ruse. Correct, that’s right. And I would just direct you to, 
and I will get you the citation if you need it, but ObamaCare itself 
makes this distinction. It calls, or makes this equation I should 
say, it calls tax credits for buying insurance on State exchanges, it 
calls those a creature of Federal funding. If you have an argument 
with me 

Mr. Nadler. Excuse me. I am asking you. 

Ms. Ruse. Yeah. 

Mr. Nadler. It seems inconsistent, either it is or it isn’t. How 
can you say that for religious schools it is — it is not and for health 
insurance it is? How do you make that distinction? 
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Ms. Ruse. Well, I appreciated your opening statement where you 
said it is our money. And that is what the Republicans often say 
and I think that is accurate. 

Mr. Nadler. In which case you shouldn’t be arguing what you 
are arguing with respect to health care. If it is our money, then it 
is not a government subsidy, as you said in the Arizona — or your 
organization said in the Arizona case. If it is not our money and 
it is a government subsidy, then it is the contrary. Both things 
can’t be true. 

Ms. Ruse. And I would say your argument is with President 
Obama and his health 

Mr. Nadler. That may be, but I am asking you how you justify 
saying it is a government subsidy here but not there. Which is it 
and why is it different? 

Ms. Ruse. As a general proposition tax reduction is a form of 
government subsidy, as a general proposition. 

Mr. Nadler. But not with respect to religious schools? 

Mr. Doerflinger, let me ask you. As a general proposition govern- 
ment tax exemptions, tax subsidies, or what you call government 
spending, you said it was a tax? What did you say? As a general 
proposition it is a form of government subsidy. If tax exemptions 
are a form of government subsidy, how do we justify tax exemp- 
tions for the Catholic church, the Jewish synagogue, the Protestant 
church or anybody else or any other government 

Mr. Doerflinger. I think the first reason churches are not tax- 
able is simply that they don’t make a profit or are nonprofit organi- 
zations. 

Mr. Nadler. Wait a minute. They are exempt from — all right. 
What about the individual who gives money to the church that is 
not taxable? 

Mr. Doerflinger. Right. 

Mr. Nadler. Under your definition isn’t that a government sub- 
sidy to the church? 

Mr. Doerflinger. I think the Federal Government has made a 
policy decision a very long time ago that charities and churches 

Mr. Nadler. Excuse me, it is not a question of a policy decision, 
because if it is a public subsidy to the church, it is unconstitutional 
because of the establishment clause. So either if government — a tax 
credit to the individual contributing to the church is not a govern- 
ment subsidy, then these things aren’t government subsidies. If it 
is a government subsidy, then you have got an establishment prob- 
lem under the First Amendment, have you not? 

Mr. Doerflinger. It is not unconstitutional to give public sub- 
sidies to a charitable or church organization, as long as you are 
serving a legitimate secular purpose. 

Mr. Nadler. Excuse me. But wait a minute. You are — we are not 
talking about that. 

Our policy, we, if you give a tax — I’m sorry, a contribution, when 
I give a contribution to my synagogue it is not for general purposes, 
it is for religious purposes. 

Mr. Doerflinger. Right. 

Mr. Nadler. And I take a tax deduction for that. Now under 
your definition that is a government subsidy of the synagogue of 
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the church and it should be therefore a violation of the First 
Amendment. 

Mr. Doerflinger. That is not my definition, sir. I disagree with 
your basic premise, which is that all of these things are the same 
and it is all one thing. 

Mr. Nadler. You are just trying to have your cake and eat it too, 
because either a tax exemption is a government subsidy or it is not. 
If it is not a government subsidy the whole point of this bill. 

Mr. Doerflinger. I 

Mr. Nadler. Excuse me, I am talking. The point of this bill is 
wrong. If it is a government subsidy, then this bill may be right, 
but then we have to question — not just question but then tax sub- 
sidies, government subsidies for religious institutions are probably 
unconstitutional as violations of establishment clause of the First 
Amendment. 

Professor Rosenbaum, do you agree with Ms. Ruse’s position that 
H.R. 3 does not affect employer provided plans? 

Ms. Rosenbaum. I do not. For the reasons stated in my written 
testimony I find section 303(2) ambiguous. It specifically refers to 
any deduction covering not only medical care but health benefit 
plans and I think that the ambiguity is critical on this point. 

Mr. Nadler. Thank you. I am told my time has expired. 

Mr. Franks. Thank you, Mr. Nadler. And just to clarify the 
point, both tax preferred status and appropriations have been rec- 
ognized in the courts as being allowed for a public good, and I 
think the consideration here is that abortion is not a public good. 
And so it really doesn’t need to reach Mr. Nadler’s point, which I 
think he has some elements to his point. It doesn’t matter if it is 
a tax preferred status or not. The government should still have the 
right to shape the Tax Code in favor of a public good or against 
something that they consider not a public good. 

With that, I would recognize the distinguish gentleman from In- 
diana, Mr. Pence, for his questions. 

Mr. Pence. Thank you, Mr. Chairman. And let me also join the 
Ranking Member in congratulating you on your appointment. As 
Chairman of the Subcommittee, I think you know that I can think 
of no one in the newly minted majority in Congress that I think 
is more appropriate to lead this Subcommittee than you. And I 
found your opening remarks powerful and eloquent and I wish to 
offer you my congratulations, as I do to all the Members in the ma- 
jority and the minority on this Subcommittee. 

Thanks for holding this hearing. I appreciate the opportunity to 
participate in a discussion of H.R. 3, and I commend Congressman 
Chris Smith for his leadership on this issue. As our witnesses have 
testified, with the passage of the Patient Protection and Affordable 
Care Act, the need for a permanent government wide prohibition 
on taxpayer funding for abortion has probably never been more im- 
portant. Sadly, Congress last year traded in 30 years of statutory 
protections for taxpayers for a piece of paper signed by the most 
pro-abortion President since Roe v. WacLe. The need to pass this 
legislation I believe is self-evident when we think about the ex- 
traordinary subsidies, both direct and indirect, in the “Patient Pro- 
tection Affordable Care Act” for abortion across government spend- 
ing. 
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Let me say I also think now is the time to end taxpayer funding 
not only for abortion but also for abortion providers. That is why 
I have authored a bill, the Title X Abortion Provider Prohibition 
Act, that would end all Title X family planning funding to abortion 
providers. 

Specifically, Planned Parenthood is sadly back in the news today. 
A new undercover video has been released showing multiple viola- 
tions by Planned Parenthood employees in New York to go along 
with scandalous videos from Planned Parenthood clinics in New 
Jersey and Virginia. The videos show Planned Parenthood employ- 
ees presumably advising an undercover sex trafficker on how to se- 
cure secret abortions, STD testing and contraception for child pros- 
titutes. And I just have to tell you, Mr. Chairman, as the father 
of two teenage girls I can not be dispassionate about video evidence 
of individuals facilitating the abuse of minor young women in this 
way. 

We have introduced this legislation, and along with H.R. 3, I 
hope the Congress will take up the Title X Abortion Provider Prohi- 
bition Act. 

Planned Parenthood received over $363 million in taxpayer dol- 
lars, principally through Title X; and in 2008 alone, they performed 
324,008 abortions. With more than a million abortions performed 
annually in this country, abortion is a heart-breaking billion dollar 
industry that mostly benefits Planned Parenthood. Planned Parent- 
hood is far and away the largest abortion provider in America, and 
they are also the largest recipient of Federal funding under Title 
X. And I believe the time has come for that to end. 

With that said, let me direct a question to Mrs. Ruse whose testi- 
mony I found compelling, as I do appreciate her leadership on this 
issue across the country. You spoke about the CBO projection that 
without the protections of this legislation, there could be as many 
as 675,000 government-financed abortions in this country. With 
this growing video record of Planned Parenthood employees, is 
there any doubt in your mind that Planned Parenthood would be 
the largest recipient of abortion support if H.R. 3 was not enacted 
into law? 

And I guess my specific question, Mrs. Ruse, is if we do not suc- 
ceed in passing H.R. 3 and banning public funding of abortion 
across government systems broadly, would that not be a windfall 
specifically for Planned Parenthood? 

Ms. Ruse. I think the word “windfall” is accurate. Last year, 
Planned Parenthood committed 324,008 abortions in the United 
States of America. If you open the doors to Federal funding, Fed- 
eral subsidies of abortion in the way that ObamaCare will do it, 
there is no question that the chief recipient of those funds will be 
Planned Parenthood who is showing itself to be internally corrupt 
and unable to handle their finances, at a minimum, given what we 
know about what is happening in California. And more than that, 
aiding and abetting in the abuse of minors as these videos come 
out one after another. 

And incidentally, those who try to minimize Planned Parent- 
hood — the expose’ on Planned Parenthood as a single situation or 
one bad egg, I just want to remind this Committee that these vid- 
eos, these undercover videos have been coming out for the last 4 
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years. They have not gotten as much play as those recently, and 
come from over 10 States: Alabama, Indiana, New Jersey, New 
York, Virginia. It suggests there is a system-wide problem with 
Planned Parenthood and they do not deserve one million dollars a 
day of taxpayer dollars. 

Mr. Pence. I thank you. This hearing is obviously on H.R. 3 and 
on the issue of direct public subsidy for abortion, and so we will 
not in this hearing discuss how the hundreds of millions of dollars 
that flow into Planned Parenthood, organizations that operate as 
title 10 indirectly support the abortion efforts of Planned Parent- 
hood, but I look forward to that hearing, Mr. Chairman, perhaps 
in another Committee. 

I commend the members of this panel for your thoughtful com- 
ments. 

I yield back the balance of my time. 

Mr. Franks. I thank the gentleman, as always. 

I now call on Mr. Quigley for 5 minutes. 

Mr. Quigley. Thank you, Mr. Chairman. Congratulations on 
your new post. 

I hate to begin by respectfully disagreeing with you, but I would 
only suggest that the public good that private health insurance is 
providing health insurance, and the incentive is to encourage em- 
ployers to provide health insurance to everyone possible. But let 
me, if I can, Mr. Doerflinger, I guess the fair question to your 
points is how far does this go? And since you are the one testifying, 
I think it is fair, with your personal beliefs or any particular 
church. I would suppose that — I know the church, I’m not sure 
about you, believes that the use of modern birth control, the pill, 
is morally wrong. So would you then say that we don’t want to use 
tax subsidies, or you call funding, to health insurance companies 
that provide birth control pills for women? 

Mr. Doerflinger. I think it is a very different moral issue, Con- 
gressman. 

Mr. Quigley. It is still the same directive from the Catholic 
Church, isn’t it? 

Mr. Doerflinger. Yes, but we are not against Federal funding 
of abortion because Catholic moral teaching is against it. We are 
against abortion because it is a violation of the most fundamental 
right. It is something rejected not only by Catholics, and many 
other religions, but by the Hippocratic Oath that gave rise to medi- 
cine as a profession. 

It is against the considered moral judgment of millions of Ameri- 
cans who have no particular religious affiliation at all. And it has 
been seen in the past as a crime. Of course today, there is at least 
one abortion procedure that is a Federal crime. And it is the killing 
of children who in any, other context, are seen even in Federal law 
as persons who have a right to be protected from lethal harm, the 
Unborn Victim of Violence Act. There is an arbitrary exception for 
abortion. 

Mr. Quigley. Let’s go to another example, embryonic stem cell 
research. Do you believe Congress should impose tax penalties on 
people who purchase insurance policies that cover medical cures 
derived from such research? 
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Mr. Doerflinger. I think that is a — well, let’s say it is a very 
farfetched thing to have happen. 

Mr. Quigley. Respectfully, you don’t think people’s lives are 
saved with embryonic stem cell research? 

Mr. Doerflinger. I’m sorry? 

Mr. Quigley. You don’t think people’s lives are saved with em- 
bryonic stem cell research? 

Mr. Doerflinger. I don’t think that the evidence exists to say 
that embryonic stem cells will ever be used in actual clinical treat- 
ment. They are far too uncontrollable. They cause far too many tu- 
mors when used in animals. You can’t tell what they are going to 
do once they are in a human body. So I think it is an imaginary 
question. But let me answer that I think what we are concerned 
about here is the use of tax dollars, tax subsidies, tax support for 
something that actually takes life. 

We are against Federal funding of embryonic stem cell research 
itself when it involves the taking of life of an embryonic human 
being. In some States, Pennsylvania is one, the killing of an em- 
bryo for experimental purposes is a felony, and yet the Federal 
Government is funding it. 

Mr. Quigley. Let me turn to the Professor. It appears that our 
issue here is primarily whether or not this is Federal funding. Can 
you elaborate, to a certain extent, on the policy implication once it 
is decided that, I guess it was the Supreme Court in Walz versus 
the Tax Commission, that the court upheld property tax exemp- 
tions for such property. Once that is crossed, what are the other 
implications legally for not for profits, not just religious? 

Ms. Rosenbaum. Well, I think they are, as has already been 
said, most eloquently by Mr. Nadler, the conversion of what has 
been tax advantaged private spending, which is understood in soci- 
ety as private spending, it is simply not subjected to certain other- 
wise applicable taxes, into an overt public financing of certain ac- 
tivities. It has profound implications. 

It has profound implications to the extent to which, as has been 
noted, certain recipients of those exemptions are suddenly receiving 
public funding for certain purposes not permitted under the Con- 
stitution. But also, it has implications for the kinds of conditions 
that can be attached to entities that do receive exemptions. It be- 
comes a much more government -intrusive process in which govern- 
ment is setting the terms and conditions, as in the case of H.R. 3, 
for the receipt of a tax exemption. In this case, an entity can only 
receive favorable tax treatment if it does not seek or provide medi- 
cally necessary care, certain types of medical care. 

Mr. Quigley. I thank you. 

Mr. Franks. I thank the gentleman. I now recognize the former 
Chairman of this Committee, Mr. Chabot. 

Mr. Chabot. Thank you, Mr. Chairman. I want to commend you 
as Mr. Pence did. I know you are going to be a great Chair of this 
Committee. I did have the honor to serve for 6 years. And I wanted 
to go to a Committee where we knew the problems would be a little 
bit easier to solve. I know this is a controversial Committee; it al- 
ways has been. We are assured of success on the Committee that 
I’m going to be chairing. I am going to be chairing the Foreign Af- 
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fairs Committee’s Subcommittee on the Middle East, so that is 
going to be interesting. 

Mr. Franks. After this, it will be easy; won’t it? 

Mr. Chabot. I think so. That’s right. This hearing itself is show- 
ing evidence of that. 

You know, I couldn’t help, it was mentioned that — Ms. Ruse I 
think mentioned there were 329,000 abortions a year committed by 
Planned Parenthood. I happen to represent the first district of Ohio 
and the largest entity, governmental entity in that district is the 
city of Cincinnati, and abortions in this country almost wipe out 
the population of Cincinnati every year. It is just amazing when 
you think how many little boys and little girls don’t ever experience 
the life that we have all had the opportunity to experience because 
of this procedure which is still allowed in this country. 

I was struck, again, going back to my district, Cincinnati, I was 
reading the story in the Cincinnati Enquirer some weeks ago about 
this doctor, Dr. Kermit Gosnell in west Philadelphia, and the head- 
line in there was “House of Horrors,” and it certainly was. But I 
would argue that what goes on in these abortion clinics all over the 
country is certainly houses of horror and we shouldn’t be funding 
it at all as far as I am concerned, but certainly not with tax dollars 
of people who don’t want their tax dollars going to carry out that 
type of behavior. 

Talking about that doctor, Dr. Gosnell, according to the grand 
jury report on the activities that were conducted by him at his clin- 
ic, and it was called the Women’s Medical Society in west Philadel- 
phia, on page 4 of the report, it says, and I’m quoting this, When 
you perform late term abortions by inducing labor, you get babies — 
live, breathing, squirming babies. By 24 weeks, most babies born 
prematurely will survive if they receive appropriate medical care, 
but that was not what the Women’s Medical Society was about. Dr. 
Gosnell had a simple solution for unwanted babies: he killed them. 
He didn’t call it that. He called it ensuring fetal demise. The way 
he ensured fetal demise was by sticking scissors into the back of 
the baby’s neck and cutting the spinal cord. He called that snip- 
ping. Over the years, there were hundreds of snippings. 

I would ask you, Professor Rosenbaum, do you think American 
taxpayers should have to pay for this kind of activity? 

Ms. Rosenbaum. Mr. Chabot, I don’t really see the connection 
between what is absolutely a terrible, terrible story and the tax fi- 
nance issue here. 

Mr. Chabot. Let me draw the connection then for you. If he was 
doing this outside the womb, if he had snipped those spinal cords 
within the womb, that would be perfectly legal in this country; 
wouldn’t it? And should we use tax dollars to pay for that type of 
activity? 

Ms. Rosenbaum. I think your question suggests that this bill in- 
volves tax dollars. 

The Hyde amendment is a very clear statement about the use 
of 

Mr. Chabot. Reclaiming my time. 

Mr. Nadler. Would the gentleman yield? 

Mr. Chabot. I only have a very short time here, and I have a 
couple of other points I would like to make. 
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Let me ask the other two witnesses, is that legal? Would that be 
legal in the first trimester, second trimester, that type of activity 
in abortion clinics, or are there restrictions relative to what they 
can do to destroy that child in the womb? 

Ms. Ruse. Very likely, yes. The only procedure that currently is 
not legal is the partial birth abortion procedure. So unless he fol- 
lowed the steps outlined in the partial birth abortion procedure, 
and my reading of the grand jury report is that he was not taking 
those steps, then what he was doing would be perfectly legal if it 
was done just before delivering the baby. 

Mr. Chabot. I see my time has expired. I thank you, Mr. Chair- 
man. I yield back. 

Mr. Franks. I thank the gentleman. It should be noted the gen- 
tleman was a prime sponsor of the partial birth abortion, and will 
forever be a hero to me because of that. 

I now yield to Mr. Conyers, the distinguished former Chairman 
of the Committee, and we’re going to call him Ranking Member for 
now. 

Mr. Conyers. I thank you very much. My congratulations. I 
could observe that the view isn’t quite as good from this end as it 
used to be when we were on the other side, but I’ll get use to it 
again. 

I also wanted to welcome Mike Pence to the Committee and ap- 
preciate his coming aboard. What he has got against the Planned 
Parenthood people I have yet to discover. They have done, I 
thought, a pretty good job, but he is bound and determined to 
defund them, and I think do a great disservice to a very effective 
organization that has brought help and assistance to women over 
the years. 

Now, Mr. Chairman, we talked about the fact that Eleanor 
Holmes Norton was not permitted to testify. Was the author of this 
bill prevented from being a witness here today, too? 

Mr. Franks. Mr. Conyers, that was discussed earlier. The author 
of the bill could have been the witness here if they had been chosen 
as the Democrat witness. It is the Committee structure of the panel 
for witnesses. 

Mr. Conyers. You didn’t want the author of the bill to testify? 

Mr. Franks. I would have had no problem with that whatsoever, 
sir. 

Mr. Conyers. Did he ask to testify? 

Mr. Franks. I’m not sure he asked to testify. I think Ms. Norton 
asked to testify, and if she wanted to be the Democrat witness, that 
would have been all right. 

Mr. Conyers. But the author of the bill, who I presume is here 
today, we are in the first few weeks of the 112th Session, and this 
is a major piece of legislation, and he is not here. 

Mr. Franks. Mr. Conyers, I have just been told that the author 
made the decision not to testify. We don’t know the reasons. 

Mr. Conyers. Okay. 

Well, let me ask Ms. Ruse this question: The title of this bill is 
No Taxpayer Funding For Abortion Act. Do you know of any Fed- 
eral funding for abortion that goes on in this country presently? 

Ms. Ruse. The potential funding of abortion and the potential 
subsidies of abortion are numerous. The debate last fall over the 
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Burris amendment in the Senate, opening up our military facilities 
to allow elective abortions to be done then, that would be impacted 
by H.R. 3. That is still an open question. We may see reversal of 
that policy. And as you know, under the Clinton administration, 
that policy was reversed and opened up to elective abortions on 
military hospitals. That is one example. 

So these policies, that being just one example 

Mr. Conyers. And you would object to that? 

Ms. Ruse. Yes. 

Mr. Conyers. And if you knew of any others, you would object 
to them as well? 

Ms. Ruse. Yes. I would object to the funding of or subsidizing of 
elective abortions with Federal funding, absolutely. That’s right. 

Mr. Conyers. So you think this is an appropriate title of a bill 
then, No Taxpayer Funding For Abortion Act, because women in 
service may be able or might be able to get an abortion? 

Ms. Ruse. Yes, that is one example. 

Mr. Conyers. Well, that is the only example that I know of. If 
you know of others, let me know. 

Ms. Ruse. Well, the District of Columbia appropriations bill last 
Congress also opened up Federal funding for abortions in the Dis- 
trict of Columbia. So that is currently an area that needs to be cor- 
rected by H.R. 3 by employing the long-standing principal of the 
Hyde amendment. And the District of Columbia often does have 
that appropriations rider applied. It was just taken off just a few 
months ago. So that would be corrected by H.R. 3. 

Mr. Conyers. All right. It is my impression that this is a mis- 
leading title of the bill, not Federal funds, D.C. taxpayers funds, 
not funds from Fed Treasury. That is just a staffer. You’re the ex- 
pert witness. 

Let me turn to another consideration. Has my time expired? 

One final question, Mr. Chairman, and thank you. Section 311 
of this bill protects individuals who refuse to provide abortion serv- 
ices. As I read it, Ms. Ruse, this would mean that someone who re- 
fused to provide life-saving treatment and allowed a woman to die 
as a result might escape any consequences if that were to happen; 
is that your understanding? 

Ms. Ruse. No, not at all. What this section of H.R. 3 does is sim- 
ply codify the long-standing principle of the Church amendment 
which allows health care providers to decline to participate in abor- 
tions. That has been around for 38 years. In that history of the 
Church amendment, we have never seen a situation where women 
were dying at the hands of outside an abortion clinic because they 
weren’t able to have an abortion. 

Now, I would also like to mention that EMTALA has never been 
used to require an emergency provision of an abortion, with is the 
Emergency Medical Treatment Act. That has come up earlier in the 
meeting. So we have a long history of this conscience protection 
section. The only additional new part of it is allowing remedies, al- 
lowing someone who has been discriminated against, like this 
nurse, DeCarla, to have a cause of action. So that is the new part. 
But the conscience language itself is just codifying this long-stand- 
ing policy. 
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Mr. Conyers. I would like to have unanimous consent to put in 
some articles from The Nation Magazine, and the New York Re- 
view of Books as well. 

Mr. Franks. Without objection. 

I thank you, Mr. Conyers. 

[The information referred to follows:] 


Published on The Nation (’ http://www.tlienation.com/ ') 


Piling on Against Planned Parenthood 

Sharon Lemer | February 2, 201 1 

The next videogate episode is out! This one [1] features Planned Parenthood 
worker Amy Woodruff advising a man posing as a sex trafficker on how to get 
health care for girls as young as 14 who, he implies, work for him as prostitutes. If 
the gotcha! is reminiscent of the deceptively edited tapes that cost Shirley Sherrod 
her job at the US Department of Agriculture or the separate fake pimp scandal that 
brought down the community organization Acorn, that's probably because it was 
produced by antichoice activist Lila Rose — the president of an organization. Live 
Action, who, since 2006 has collaborated with the mastermind of those previous 
episodes, James O’Keefe. 

The widely viewed tape has brought about the expected fallout: the New Jersey 
Planned Parenthood affiliate where the video was taken has received threats, 
including one mentioning a bomb. Woodruff was promptly fired. (That action was 
predictable and appropriate, given that she violated Planned Parenthood policy by 
advising the fake pimp how to get the teenagers abortions, after he told her that 
they were sex workers in the country illegally. While Woodruff seems to be just a 
bad — and, perhaps, insecure — apple, her fawning treatment of the fake pimp also 
speaks to the sad fact that Planned Parenthood clearly also needs to ensure that 
clinic staff follow its policy for dealing with pimps, whether they’re real or fake.) 
A Twitter war has even ensued, with the video being used alternately as evidence 
of a smear campaign or of the fact that somehow Planned Parenthood is “aiding 
and abetting Sex Trafficking of Minors,” as RedState.com put it. 

In keeping with the videogate genre, there isn’t much that could reasonably be 
considered scandalous behind this latest tempest. After visiting at least twelve 
Planned Parenthood clinics in six states. Live Action’s elaborate charade turned up 
just this one heavily edited video. You might expect more from Rose, a 22-year- 
old fonner student activist who is part of a w acko fringe that lumps pro-choicers in 
with Nazis [2], (Activist Mark Crutcher, who runs a fake abortion clinic in Denton, 
Texas, and has himself waged fake phone call campaigns against Planned 
Parenthood, is one of her heroes.) 

The problem is that, while you might want to laugh off Rose and her fake pimp as 
just a couple of creepy video pranksters, this latest stunt is prompting a 



62 


conservative pile-on that could have serious legislative impact. If wackos are 
leading the charge, unfortunately, some of them of them have seats in Congress. 

Rep. Michele Bachmann linked to the Live Action video on her Facebook page on 
Tuesday, noting that “I am introducing a bill that would prohibit Planned 
Parenthood from receiving any future federal money directly or indirectly.... You 
must see this undercover video. This is horrifying!" 

She’s not being abstract. Her colleague. Rep. Mike Pence, recently introduced 
legislation that would deny federal dollars to Planned Parenthood and other 
organizations that receive family funds and also provide abortion. The Pence bill, 
which has 154 sponsors, has seen no action since it was introduced almost a month 
ago. But, yesterday, after the Live Action video came out, an antichoice coalition 
launched a website pushing it forward. The release of the video has prompted 
Pence to call for innnediate action [3] on the bill. And now sources say it looks as 
though the amendment may be brought to a vote within the next two weeks. 

ExposePlamiedParenthood.com, a site sponsored by a number of anti-abortion 
groups, including Rose’s Live Action, Students for Life of America, Family 
Research Council and Concerned Women for America, is designed so visitors can 
send direct e-mails to their legislators in support of the Pence bill. Meanwhile, the 
Family Research Council is planning a live webcast [4] for Thursday night 
headlining Lila Rose and, no doubt, also pushing for the legislation. 

It’s clearly a bad moment for Planned Parenthood. But while it can seem like 
they’re getting it from all sides, the truth may be that what looks like a random 
pile-on is actually a coordinated campaign. 

“We definitely see a connection between all of this activity,” says Stuart Schear, 
vice president for communications for the Planned Parenthood Federation of 
America. “These organizations are working very much together with the legislative 
agenda of defunding Planned Parenthood in mind.” 

Planned Parenthood has had its funding threatened before. Pence introduced bills 
that would have cut off federal funding to the organization in 2007 and 2009, but 
this may be his lucky legislative session, judging from the extremely conservative 
post-election make-up of Congress. 

Meanwhile, family planning is also facing new threats on the state level. New 
Jersey, the state where the Live Action video was shot, has already severely cut 
state money. Last year. Governor Chris Christie defunded fifty-eight family 
planning centers, and he is widely expected to veto legislation that would give 
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Christie, the story goes, cut the money because he’s opposed abortion. In reality, of 
course, reduced access to contraception means only more unintended 
pregnancies — and more abortions. But, then again, if you think getting rid of 
family planning will cut down on abortions, you might also see why a video of one 
misguided woman who, for all we know, was trying to help some fictitious 
teenaged sex slaves, should bring an end to federal funding for our nation’s biggest 
reproductive healthcare provider. 


Source URL: http://www.tlienation.eom/article/l 58238/piling-against-planned-parenthood 

Links: 

[1] http://www.nj.com/news/index.ssf/201 l/02/planned_parenthood_employee_is.html 

[2] http://mediamatters.org/research/201 102010049 

[3] http://www.nationalreview.com/corner/258744/mike-pence-defund-planned-parenthood- 
now-kathryn-j ean-lopez 

[4] http://www.frcaction.org/exposed 



64 


llefCeto- IJerfk Sonnes 

The Opinion Pages 


EDITORIAL 

The Two Abortion Wars: A Highly Intrusive Federal Bill 
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The Two Abortion Wars: A Highly Intrusive 
Federal Bill 

House Republicans are preparing to push through restrictions on federal 
financing of abortions far more extreme than previously proposed at the 
federal level. Lawmakers who otherwise rail against big government have 
made it one of their highest priorities to take the decision about a legal 
medical procedure out of the hands of individuals and turn it over to the 
government. 

Their primary bill —the “No Taxpayer Funding for Abortion Act” — is so 
broad that it could block insurance coverage for abortions for countless 
American women. 

The anti-abortion forces almost derailed health care reform last year over 
whether people could buy policies that cover abortion on new insurance 
exchanges. The compromise embedded in the reform law sets up a hugely 
complicated plan to segregate an individual’s premium payments from the 
government subsidies. It is so burdensome that it seems likely to 
discourage insurers from offering any abortion coverage at all on the 
exchanges. 

But anti-abortion lawmakers are not satisfied. The new bill, introduced by 
Christopher Smith, a New Jersey Republican, would bar outright the use of 
federal subsidies to buy any insurance that covers abortion well beyond the 
new exchanges. 

The tax credits that are encouraging small businesses to provide insurance 
for their workers could not be used to buy policies that cover abortions. 
People with their own policies who have enough expenses to claim an 
income tax deduction could not deduct either the premiums for policies 
that cover abortion or the cost of an abortion. People who use tax-preferred 
savings accounts to pay medical costs could not use the money to pay for an 
abortion without paying taxes on it. 
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The only tax subsidy left untouched is the exclusion that allows workers 
whose premiums are subsidized by their employers to avoid paying taxes on 
the value of the subsidy. Many, if not most, employer-sponsored insurance 
plans cover abortions. There would have been a huge political battle if 
workers were suddenly told they had to pay taxes on the benefit or change 
their policies. 

The Smith bill also would take certain restrictions on federal financing for 
abortions that now must be renewed every year and make them permanent. 
It would allow federal financing of abortions in cases of “forcible” rape but 
not statutory' or coerced rape, and in cases where a woman is in danger of 
death from her pregnancy but not of other serious health damage. It would 
free states from having to provide abortions in such emergency cases. 

A separate Republican bill would deny federal funds for family planning 
services to any organization that provides abortions. It is aimed primarily at 
Planned Parenthood’s hundreds of health centers, which also provide many 
other valuable services. No federal money is used for the abortions. This is a 
reckless effort to cripple an irreplaceable organization out of pure politics. 


Mr. Franks. I now recognize for 5 minutes the distinguished 
gentleman from Iowa. 

Mr. King. Thank you, Mr. Chairman. I welcome you also as 
Chairman of this Committee. I have had the privilege to serve on 
this Committee now starting my 9th year, and I am really glad to 
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see you here with the gavel. And I am also delighted to see my 
former colleague and now current colleague, again, Mr. Chabot, 
back on this Committee and back on the subject matter that he led 
so well on. I look back at those debates here in this Committee 
when we were dealing with the terminology called “dilation and ex- 
traction” which was a nice term for partial birth abortion. 

And Steve Chabot laid that out in a very good and clear way, and 
it was one significant piece of progress that this Congress has 
made, and there haven’t been many over the last decade or so. 
That was dilation and extraction. Now we have Federal funding for 
dilation and evacuation, which I have asked them to put this poster 
up here so we know what we are talking about. And I recognize 
we have experts on the law here, but we are dealing with human 
lives. I would ask if each of you have reviewed this process that 
I will call dismemberment abortion. If each of you, and I would ask 
on the record, starting with Mr. Doerflinger, are you familiar with 
this dismemberment abortion? 

Mr. Doerflinger. From the point of view of a nonmedical pro- 
fessional, yes, sir. 

Mr. King. Ms. Ruse? 

Ms. Ruse. My answer is the same. 

Mr. King. And Professor Rosenbaum? 

Ms. Rosenbaum. It would be the same. 

Mr. King. You all are familiar with this procedure where the tool 
is used to dismember the baby and pull the parts of the baby apart, 
in utero dismemberment, and as they count the pieces up piece by 
piece, if it looks like you get down to the point where often the 
head is so well formed and the bone is so well structured that it 
has to be crushed and then pulled out, collapsed and then 
suctioned to make sure that the bone fragments don’t bring about 
a high degree of hemorrhaging. For me I can’t see much difference 
between partial birth abortion and dismemberment abortion, but 
we are here talking about legalities, talking about a complicated, 
convoluted tax policy that might be prohibitive for us to prohibit 
Federal funding for a procedure like this, this dismemberment 
abortion. 

I know the positions of Mr. Doerflinger and Mrs. Ruse, but Pro- 
fessor Rosenbaum, you have not addressed this from a standpoint 
other the complications of the taxes. I would just ask: Should gov- 
ernment fund a procedure like this? 

Ms. Rosenbaum. Again, I would have to respond that I am not 
prepared today to answer this question. I was focused on a bill that 
is dealing with what I don’t consider to be government funding. 

Mr. King. But Professor, you understand that 

Ms. Rosenbaum. If I could just finish. As far as I can tell, there 
is no public funding for this procedure right now, except in those 
situations in which one of the three very limited categories has 
been satisfied under Federal law. So my answer would be we are 
not publicly funding these procedures now, and the bill before us 
is not a public funding bill. 

Mr. King. I have before me data that shows about 142,800 of 
these dismemberment abortions taking place in America just last 
year by the Guttmacher Institute. We could go into the disagree- 
ment we might have, but I would ask you, you are aware that if 
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your testimony has impact here, then it might bring about this pro- 
cedure that we are looking at now, and more of it funded by Fed- 
eral tax dollars. So I am going to ask you then: Do you have a 
moral position on this or is it just a legal one on taxes? 

Ms. Rosenbaum. I prefer actually to keep my moral positions out 
of this hearing. I have very strongly held religious and moral views 
on many things. 

In terms of today’s hearing, as I said, I don’t think I see any ex- 
ample of public financing for this procedure except in the excepted 
circumstances. 

Mr. King. Since you don’t, if we could resolve that there is Fed- 
eral funding for abortions in this country, and there has been testi- 
mony to that effect by Mr. Doerflinger in particular, and I think 
also by Ms. Ruse, if we establish that point, are you in a position 
to change your position? 

Ms. Rosenbaum. I truly am having trouble following the ques- 
tion. 

Mr. King. Let me go another route. You have reviewed this pro- 
cedure. Could you step into an operating room and witness it? 

Ms. Rosenbaum. I am a law professor, so I presume I would 
never be in an operating room to see it. 

Mr. King. You can’t answer that question then whether you 
could observe it or not. I’m going to also understand that if I asked 
you if you could actually conduct that procedure, you would answer 
the same way. But I won’t ask you that question, Professor. I just 
make this point, that this is a ghastly, gruesome and ghoulish pro- 
cedure, and it is dismemberment abortion. And I have known peo- 
ple who could not vote for a death penalty because they couldn’t 
conduct it themselves, and they take that moral position. I under- 
stand that psychology. 

But when we look at something we are asking taxpayers to fund 
against their will that is so ghastly, so gruesome and so ghoulish 
that we can’t abide even looking at it or watching it, or watching 
a full video of it or listening to the sounds that go on there, and 
we are funding it and compelling taxpayers to fund this kind of a 
dismemberment abortion, I think that illustrates what we are up 
to here, and we should go to all steps to stop Federal dollars from 
going to abortion. 

I thank you, and I yield back. 

Mr. Franks. I thank the gentleman. 

I would now yield to Mr. Scott of Virginia. 

Mr. Scott. Thank you, Mr. Chairman, and I join the others in 
congratulating you on your new position and look forward to work- 
ing with you. 

Mr. Doerflinger, Professor Rosenbaum talked about the tax de- 
duction and the wording seems a little unclear. Is it your belief 
that the tax deduction should still go to the health policy but just 
not that portion that pertains to abortion? Or should the entire pol- 
icy lose its deductibility if it includes abortion coverage? 

Mr. Doerflinger. Congressman, this is one of the problems I 
had with trying to be helpful to Mr. Nadler. I think there are a lot 
of different ways in which the Tax Code gets implicated in this, 
and there are some cases that are much more straightforward than 
others. I think with regard to the premium tax credits in the Af- 
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fordable Care Act, the policy that was put in place was that pre- 
mium tax credits will not go directly to an abortion procedure 
itself, but they will go to an overall health plan that includes such 
abortions without limit. And then there will be a little accounting 
procedure within the plan to try to keep the Federal and private 
funds separate. My problem with that is that 

Mr. Scott. Just in terms of the bill, is it your intent that the 
entire, if someone has a policy that includes abortion coverage, 
should the employer lose the entire deductibility of the whole policy 
or just that portion that pertains to the abortion coverage? 

Mr. Doerflinger. Congressman, my understanding from the 
analysis of this bill by the Congressional Research Service is that 
it does not cover the employer deduction. 

Mr. Scott. Well, whatever deduction we are talking about, tax 
benefits, credits, are we just talking about the abortion portion or 
the entire policy? 

Mr. Doerflinger. There are two questions: One is whether this 
is Federal funding, and somebody has to draw a nonarbitrary line. 

Mr. Scott. The answer is it is not clear. 

Mr. Doerflinger. The second question is whether, if we consider 
that it does cross the line into being a subsidy, whether you ban 
the subsidy just for abortion itself or for a plan that includes it. 
That policy decision was made many years ago in the Hyde amend- 
ment. The Federal employees health benefit 

Mr. Scott. We are here talking about the legislation. Professor 
Rosenbaum, you mention that there is a lack of clarity as to wheth- 
er the whole policy would lose its deductibility, or whether just the 
portion attributable to abortion coverage would not be deductible; 
is that right? You said it is unclear? 

Ms. Rosenbaum. No, actually I think it is very clear that the en- 
tire policy, whatever is affected under this bill, the entirety would 
lose its deductibility, its tax advantage. What is not completely 
clear to me because of the term “any deduction” is whether the de- 
ductibility applies only to individual taxpayer deductions, or in 
fact, could at some point be interpreted to reach employer deduc- 
tions. But I do believe that the deduction would be struck in its en- 
tirety if the product sold is a product that includes one of the pro- 
hibited abortion procedures, hence the extraordinarily difficult 
problems for the IRS in determining when the deductibility stand- 
ard would be met. 

Mr. Scott. The question I had was whether that was the intent 
and we couldn’t get an answer, so it must be unclear. 

Mr. Doerflinger, should government funds be used for capital 
punishment? 

Mr. Doerflinger. My organization is against capital punish- 
ment. I think if you are going to have capital punishment, it pretty 
much has to be tax funded. But we are against that. We believe 
in the abolition of the death penalty. 

Mr. Scott. Good. Should we work together, you and me, to pro- 
hibit government funds to be used for capital punishment? 

Mr. Doerflinger. Unless the intent is to put it out into the pri- 
vate sector, yes. 

Mr. Scott. Could you explain the exception for rape, why that 
is there? 
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Mr. Doerflinger. This recent debate about rape and forcible 
rape? 

Mr. Scott. No. Why there is an exception? 

Mr. Doerflinger. Why there is an exception? I think you would 
have to get that answer from someone who supports it. I can un- 
derstand why some people want that exception. They want to be 
able to say that if the woman had no part in the decision to have 
sex, to get pregnant, then she should not have to bear this child 
that was part of no decision by her. My problem with that is, al- 
though that is a horrible thing, and there are a lot of things that 
the health care system and the government should do for women 
who have been victims of rape. I can’t help thinking that there is 
another person involved now who has also has a right to live. I 
have met some kids who were conceived in rape. They and their 
mothers are great people and they are glad it was not an abortion. 

But I think the recent debate about forcible rape was simply an 
effort on the part of the sponsors to prevent the opening of a very 
broad loophole for federally funded abortions for any teenager. The 
objection to that, which I thought was very interesting and helpful 
and clarifying, the objection to that was by people saying it doesn’t 
mean that. Rape already means forcible. So if you say forcible rape, 
that is redundant and courts are going to read that as requiring 
some level of violence or brutality that goes beyond rape itself. 

When Congresswoman Wasserman Schultz objected to the 
phrase “forcible rape,” she said: “Rape is when a woman is forced 
to have sex against her will. That is whether she is conscious, un- 
conscious, mentally stable, not mentally stable.” 

I think that is a pretty good definition, and I think that the Sub- 
committee could sort of stipulate in legislative history that is what 
we all mean. We are talking about cases where force is used or 
women have been subjected to this against their will, and move on. 

Mr. Chabot. I would like to thank Mr. Scott and thank all of our 
witnesses for their testimony today on this very crucial issue to hu- 
manity itself. 

Mr. Quigley. Mr. Chairman, a procedural question, if I could? 

Mr. Franks. Yes. 

Mr. Quigley. In your opening statement, I believe you talked 
about perspective changes that you intended for the legislation. I 
believe you talked about what was just mentioned, that was rape. 
If I missed it, I’m apologizing, as it relates to incest as well? 

Mr. Franks. I know that there are ongoing deliberations and 
they are trying to deal with at least the rape question. I can’t 
speak to the incest question, but I am sure that will be part of 
their thought process. And I would invite you to be involved in that 
process. 

Mr. Quigley. Absolutely. 

Mr. Franks. Without objection, all Members will have 5 legisla- 
tive days to submit to the Chair additional written questions for 
the witnesses, and we will forward and ask the witnesses to re- 
spond as promptly as they can so that their answers may be made 
part of the record. 

Without objection, all Members will have 5 legislative days with- 
in which to submit any additional materials for inclusion in the 
record. 
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With that, again, I thank the witnesses and I thank the Mem- 
bers and observers. This hearing is adjourned. 

[Whereupon, at 5:36 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable Mike Quigley, a Representative in Congress 
from the State of Illinois, and Member, Subcommittee on the Constitution 

Statement by Rep. Mike Quigley 

Subcommittee on the Constitution 
Hearing on: H.R. 3, the “No Taxpayer Funding for Abortion Act” 
February 8, 2011 

Thank you Mr. Chairman, for holding this hearing today to discuss and vet the many 
provisions of H.R. 3. 

This hearing is particularly important because I believe most Americans are not 
aware of the provisions contained in H.R. 3 and what they would mean for their 
families. 

This hearing will give us the opportunity to reveal and debate the extreme and in 
many cases harmful proposals within this bill. 

For starters, we cannot be misled by this bill’s name - No Taxpayer Funding for 
Abortions - H.R. 3 does not simply prevent public funding for abortions. 

H.R. 3 goes far beyond banning federal funds for abortion care, and represents a 
radical departure from the status quo. 

This bill is an unprecedented government overreach into women’s private health 
insurance decisions and into the pockets of small businesses and families across 
America. 

First, and I believe most importantly, this bill aims to dictate women’s most intimate 
health decisions by limiting their access to coverage and reproductive care. 

H.R. 3 intends to ban abortion coverage on the new health insurance exchanges. 

The bill’s authors claim they are only banning such coverage for individuals 
receiving government subsidies, but such a ban will have a chilling effect on abortion 
care for all women. 

According to the George Washington school of public health it could “eliminate 
coverage over time for all women, not only those whose coverage is derived through 
a health insurance exchange." 
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This means women will not be able to buy health coverage that includes abortion 
with their own money - a significant departure from the status quo, where 87 percent 
of plans offer coverage that includes abortion. 

The bill’s sponsors want to take away women’s ability to make their own decisions 
about coverage, and let the government and insurance companies make their 
decisions for them. 

H.R. 3 also overreaches by raises taxes on millions of families and small businesses 
who want to keep the comprehensive coverage they currently have and pay for with 
their own money. 

For example, a restaurant in my district in Chicago that has 40 half-time employees 
would be eligible for a Health Tax Credit under the new health law. 

But under H.R. 3, if that restaurant offered comprehensive health coverage, including 
abortion care, they would pay $28,000 more in taxes. 

The tax provisions of this bill also aim to redefine what constitutes "federal funding.” 

The sponsors of the bill are trying to argue that the tax credits and deductions taken 
on plans that include abortion are somehow federal funding, 

Yet the Supreme Court has distinguished federal funding from the indirect benefits 
gained through the tax code. 

This separation allows religious organizations to obtain tax benefits without violating 
the First Amendment Establishment clause. 

If tax credits and deductions aren’t considered federal funding for religious 
organizations, why should they be considered federal funding for comprehensive 
health insurance? 

But 1 would argue that equally important to what is in the bill, is what is not in the 
bill. 

The sponsors of H.R. 3 originally included a provision that would have redefined 
rape and incest. 

They wanted to redefine rape as only “forcible” rape, therefore excluding women 
who are unconscious, mentally disabled, or forced into sex by threat or coercion. 
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And they wanted to redefine incest to apply only to those who are minors, as if 
somehow women over 1 8 who survive incest don’t count. 

They wanted to give insurance companies the authority to decide whether a woman 
has been raped or a victim of incest. 

The bill’s sponsors claim they are withdrawing this offensive language - but let’s 
remember: 1 73 Members of Congress signed their names onto the original bill that 
would have redefined rape and incest. 

This language reveals what the sponsors of this bill truely think of women. 

They think women can’t make tlieir own decisions about their reproductive health. 

They think women can’t make their own decisions about their lives. 

This language reveals the bill’s sponsors’ mindset, and it shows how far they will go 
if we let them. 

I look forward to exploring and discussing the many provisions of H.R. 3 today. 

And I hope our debate will shine a light on the true intentions of the bill’s sponsors 
and real and harmful ramifications this bill would have on millions of small 
businesses, families, and most of all women. 
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Addendum to the Prepared Statement of Cathy Cleaver Ruse, 

Senior Fellow for Legal Studies, Family Research Council 

U.S. House of Representatives 
Committee on the Judiciary 
Subcommittee on the Constitution 
Hearing on H.R. 3, the “No Taxpayer Funding for Abortion Act” 

Additional Testimony of Cathy Cleaver Ruse, J.D. 

Senior Fellow for Legal Studies, Family Research Council 

February 1 4, 201 1 

The reduction of taxation can be a form of government subsidy; the 
Congressional Budget Act of 1974 (P.L. 93-344) requires that the federal 
budget list all “tax expenditures” and defines diese to include “exclusions, 
exemptions or deductions from gross income.” As a general matter, 
however, the Family Research Council does not regard broad tax cuts, such 
as income tax cuts, exclusions, or credits to be government spending; rather 
they allow people to keep more of their own money. However, the premium 
“tax credits” in “ObamaCare” are indeed government spending. They 
consist of advanceable refundable tax credits under which the Federal 
govenmient will issue checks to pay for qualifying individuals to purchase 
health plans. Such payments clearly constitute government funding, and 
H.R. 3 would prevent such funding for health plans that include elective 
abortion. There is a difference between tax benefits which amount to 
government funding and tax benefits which take the form of government tax 
incentives. H.R. 3 would also prevent other tax benefits, such as the small 
business tax credits in “ObamaCare,” from specifically creating a tax 
incentive to purchase health plans that include elective abortion. Last, H.R. 
303 removes abortion as a deductible medical expense. In doing so, H.R. 3 
Section 303 applies the principles of the Hyde Amendment to the tax code. 
H.R. 3 does not impact the employer tax deduction nor the employee 
exclusion. 
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Secretariat of Pro-life Activities 

321 1 Fourth street nf * Washington dc 20017-1 104 

202-54 1-3070 * FAS 202-54 1 -3054 * EMAIL PR0UFE©USCC8.0RG * WERWW4.U3CCB.ORa/FKOL1FE 


January 21, 2011 


Dear Member of Congress: 

The bipartisan “No Taxpayer Funding for Abortion Act” (H.R. 3) was introduced 
yesterday by Reps. Chris Smith (R-NJ) and Dan Lipinski (D-IL) and already has 161 additional 
sponsors. 1 am writing to urge you to support and co-sponsor this important legislation if you 
have not yet done so. 

Here I also wish to reaffirm the Catholic bishops’ strong support for two other new bills 
addressing related issues, H.R. 358 and H R 361 I have written separate letters about these; in 
this letter I note briefly how they relate to H.R. 3. 

H R, 3 will write into permanent law a policy on which there has been strong popular and 
congressional agreement for over 35 years: The federal government should not use taxpayers’ 
money to support and promote elective abortion. Even public officials who take a “pro-choice” 
stand on abortion, and courts that have insisted on the validity of a constitutional “right” to 
abortion, have agreed that the government can validly use its funding power to encourage 
childbirth over abortion. 

So secure is this agreement, in fact, that some in the past have simply assumed that it is 
already fully implemented at all levels of the federal government. For example, some wrongly 
argued during the recent debate on health care reform that there was no need for restrictions on 
abortion funding in the new health legislation, because this matter had already been settled by the 
Hyde amendment. However, the Hyde amendment is only a rider to the annual Labor/HHS 
appropriations bill; and while it has been maintained essentially intact by Congress over the last 
35 years, it only governs funds appropriated under that particular act. 

While Congress’s policy has been remarkably consistent for decades, implementation of 
that policy in practice has been piecemeal, confusing and sometimes sadly inadequate. Federal 
funds are prevented now from funding abortion by riders to various annual appropriations bills, 
as well as by provisions incorporated into specific authorizing legislation for the Department of 
Defense, Children’s Health Insurance Program, foreign assistance, and other programs. On 
various occasions a gap or loophole has been discovered that does not seem to be addressed by 
this patchwork of provisions - as when unelected officials in past years were construing the 
Indian Health Service or the Medicare trust fund to allow funding of elective abortions, and 
Congress had to act to correct this grave situation. 

The absence of a government-wide law against federal funding of abortion led most 
recently to the passage of major health care reform legislation that contains at least four different 
policies on federal funding of abortion. One program under the Act, on health plans in state 
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exchanges, complies with the first sentence of Hyde (against direct and traceable funding of 
abortion procedures themselves) but violates Hyde’s second sentence (against funding health 
plans that cover abortions). Another, on state high-risk insurance pools, appropriates its own new 
funds outside the bounds of the Hyde amendment, and allows those funds to be used for 
abortions or not, depending on a decision by the Secretary of Health and Human Services. Yet 
another provision, on community health centers, omits any reference to Hyde, and allows its new 
funding to be governed by underlying mandates in the authorizing legislation for these centers - 
mandates that in other health programs have been interpreted by federal courts to require federal 
funding of abortion when not corrected by Hyde language. A fourth provision, on school-based 
clinics, explicitly excludes abortion funding. All except the last of these disparate policies are 
incompatible with the Hyde amendment; each of them is incompatible with all the others. 

If a bill like H R, 3 had been enacted first, the debate on legislation like this would not 
have become a debate on abortion funding, and the final product would not have been so badly 
compromised by provisions that place unborn human lives at grave risk. 

The Catholic bishops also support the Protect Life Act (H.R. 358) to address these and 
other abortion-related problems in the health care reform law itself. The benefit of H.R. 3 is that 
it would prevent problems and confusions on abortion funding in future legislation. Federal 
health bills could be debated in terms of their ability to promote the goal of universal health care, 
instead of being mired in debates about one lethal procedure that most Americans know is not 
truly “health care" at all. Annual appropriations bills could be discussed in terms of how their 
funding priorities best serve the common good, instead of being endangered because those 
favoring abortion want to use them to reverse or weaken longstanding federal policy on abortion 
funding. 

H.R, 3 would also codify the Hyde/Weldon amendment that has been part of the annual 
Labor/HHS appropriations bills since 2004. Hyde/Weldon has ensured that federal agencies, and 
state and local governments receiving federal funds, do not discriminate against health care 
providers because they do not perform or provide abortions. It is long overdue for this policy, as 
well, to be given a more secure legislative status, and so the Catholic bishops support the 
Abortion Non-Discrimination Act (H.R. 361 ) as a free-standing bill that addresses this need. No 
hospital, doctor or nurse should be forced to stop providing much-needed legitimate health care 
because they cannot in conscience participate in destroying a developing human life. 

In short, I urge you to co-sponsor H.R. 3, the No Taxpayer Funding for Abortion Act, and 
help ensure its enactment. 


Sincerely, 

Cardinal Daniel N. DiNardo 
Archbishop of Galveston/Houston 
Chairman, Committee on Pro-Life Activities 
United States Conference of Catholic Bishops 
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February 9, 201 1 


Joseph R. Pitts 

Chairman, House Energy and Commerce Subcommittee on Health 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

The Catholic Health Association of the United States (CHA) would like to express our continued 
support for the intent of your legislation, H R. 358, the Protect Life Act, to further ensure protection 
of the unborn and of providers’ conscience rights. 

We have had the opportunity to review your revised version of HR. 358 and would like to share our 
concern regarding one specific modification to your legislation. Section 1303(f) regarding emergency 
services laws, including Emergency Medical Treatment and Active Labor Act (EMTALA), now 
includes a reference to a new provision regarding provider nondiscrimination (Section 1303(g)). 

Your provider nondiscrimination language is similar to the conscience protections of the Weldon 
Amendment CHA member hospitals have been providing compassionate, quality care under 
both EMTALA and the “Weldon Amendment,” without conflict since the enactment of these 
provisions. Accordingly, CHA does not believe that there is a need for the provider 
nondiscrimination section to apply to EMTALA. 

As the national leadership organization of more than 2,000 Catholic health care systems, hospitals, 
long-term care facilities, sponsors, and related organizations, the Catholic health ministry provides 
care throughout the nation to patients of all ages, races and religious beliefs. Catholic hospitals 
provide a higher percentage of public health and specialty services than other health care providers 
including state and local government, other not-for-profit, or investor-owned (for-profit) hospitals. 
These services include neonatal 1CU, obstetrics, breast cancer screening and mammograms, 
children’s wellness, child and adolescent psychiatric services, community outreach, dental services, 
crisis prevention, palliative care, pain management programs, nutrition programs, hospice, 

HIV/AIDS services, geriatric services, alcohol and drug abuse treatment, and trauma care. Many of 
these services are critical to our communities and we continue to provide them even though many of 
these services are not self-sustaining and must be subsidized by other hospital revenue. 

Building upon our country’s tradition of pluralism and the freedom to exercise our beliefs, CHA has 
long supported language within appropriations legislation to prohibit federal funding of abortions 
(Hyde amendment) and language to protect hospitals and other institutional and individual health 
care providers should they decline to provide, pay for, or refer for abortions (Weldon Amendment). 


1875 Eye Street NW, Ste. 1000 Washington, DC 20006 phone 202.296.3993 fax 202.296.3997 www.chausa.org 
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Again, while we continue to believe the current provisions of the Affordable Care Act (ACA) 
prevent federal funding of abortion, we support your efforts to further ensure permanent protection of 
the unborn and of provider’s conscience rights and look forward to working with you. 

Sincerely, 


Ji&r $mjl± 


Sr. Carol Keehan, DC 
President and CEO 


cc: House Energy and Commerce Health Sub-Committee Members 


1875 Eye Street NW, Ste. 1000 Washington, DC 20006 phone 202.296.3993 fax 202.296.3997 www.chausa.org 
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Prepared Statement of the American Civil Liberties Union (ACLU ) 




AMERICAN CIVIL LIBERTIES UNION 


THE AMERICAN CIVIL LIBERTIES UNION 
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TO THE 

Subcommittee on I hr Constitution. Civil Rights und Civil Liberties 
The Committee on Dm' Judiciary. I S. I louse u I Representatives 


February 201 1 

Luum W. Murphy, Director 

ACLU Washington Legislative Office 

A .in 1.1 I^veille. Senior I egisbitive Counsel 

ACLU Washington Legislative OlTice 
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Carty to 'erra hi eiw.a v . ‘-aVavra -tot phi.,.' p ..totitovfSto'V a..-;.-:' v avaJ i a-otoak v uvptofiive.; 

V; ; of toorpato v.s V Viiivivv to a -ckll. 

!'te Hyde Aitn’tidnjcas. ant: •rm'S.if toms; m* .aM to v-tpe-foxf - v tank into . I«w as H'.Ri 3 
}&im H - 1 wc«!«. iissy aw aSswiretaataiy awS tsann v .man s hcv^Hr. t(‘ s.wosjisjs ctassas to carry hi 
ter®, Ms-.iif.ij i i i otfe - fiefetisl iassraftik p , - arv ( offers her .K-.kuiixse for :)« accBSsaiy » .tooi 
a ..if But jt’Hv Mmewofmw.we# toctsi.Ss8r.f»egj»toy. Medicaid (swfo^erlWw^-in'wiaee. 
SJ®gs««$} wil) iW ptovidfi, s*t. :;v to tor stoifiiofe even the pregmirwy 1 wjH tons tot 

hiijilit. hits- govciTirpem rtx*M »tdta.'fWBta»te Its this; way; if toto-t m>s aw «... pewefn! the :-,irvr ■■ 
aitnidii’ at. <i jiCKH wwisistt's decision whether toixery to tent * toitsntii! ,,, toi f e> ns. 
toktftrtoly withteW towfte tosaase she soeteta exercise -tor right of rts^odseriVe choke Its it .foattflCi’ 

’.‘-(C.fOreftfBteMi disiaww, 

TK.'awtts e$ Ittsisce-BItosaas temmtt ansi "«stto toidiyito5aj'«iifi(j{>Ij , «i'ji!a!8s to. sto fsitl toftoitiy 
beforB the Subeossistitte wte: Be SKrtedtlias, 

* t Amuui ta.» ’ « aim pm&s'&Kmpt fty t&s icjtotative Bjswbto i«t (kws tfe - poStteai 
itmjtoty'sit^gw^eflfess ittoaBy ttoc^iAtemTtofctlJy'ttotobfeTtotoefscf-OBst'fifinsKvw.apfl 
iftsimaie deefefos that tot Cotwftwifoft moats sstto iialtojAwl Wsstse yet, 'the Hyde- Ar»«<hT>«i; 
das* no t , foist that majoritarSa® Viewpoint with etpsf .sntskvunsujxmcytsyoee. ht tm Nation, rich tutiS 
■ptw aJiito mm st. vJewpoiit m'y (tpw feat wtrsoaetywiikB, because of 

its- jxtsttw i-.if (toittei {westesfiftsSi is lewst- aMt w defend is ptfetey rights &om site 
eiSMcstdstHeci-- of stme-':motKteed ; .me»ftt!J6y,.’ ,,i 

t\"4 tet tftett K- so tSosifct dai ilH. ,’}.’s twimaty ewnsent life- the Hyde AmeBtitaeMi Mi : s'e it. Is ttm 
= fe tm. of tax fst | er do&so> tost oflhta . 

"The iefisliitiisn befefe w ti ife ptoitict'orte effort totkaiy-fo tto jsoorf.Se' ctfla'ittiiiiwi tight 
tteegBbad )« Roe v , Wadeoveatbot^h te-.eost anyte scateco aei'feftg-.-lasti«|t'.tea:!*ft 
» I its, .kf irt 1 ( MesSfciifej beoeCto to iruSyithitils wfeo meat aii «t the Maoty effesfe tot 
c!igitoiii.y,,'ssfciy.fe£it»?se''ite itishnsatite itt medie-aBy .m»eess«ry.-.am - ftoe<i ;Ise efeitov oj i he 
ftiatimoftiRlit^to dtooaejaiitafttoQ, Is tt 

proteettno of tfe ittwa gmuuent tty. the CnK^tettoo, Pi matte- sr is-trsitf '. twist. Roe v. fy&k tuA 
«p«sejsts.'a 'entcl htow «y de moat poweriew 'iti-smha:* of our society-.”* 

HSi. 3 ovyvrsit-ots tt ooto aava.h v v-hk .s > av\-.-'a. i., v-ais. hoi ii h pr-coito-d <;ri tfe xumc sf-usttseto' 
4vsreg»tJ for.iBtfeoisrelve- itiwrifeenw lit {sosr.wcSW* !*%’««. Cos.gtoss-sfKKik* .'.•store w v, 

seeass tofoe foil ?#»§<* of topittlsKjsviOteilih. caffe itrefces, tokkfisg oovetst^e of 
isoisysica, .sis any featth. owe prograss teppatedhy Hw mtemmem. 
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2 Il k. 2 items; as thy Irislnej >sf Coiimsfeia \h ,rsa.r- i’.;r .as ©x', ami M «ra<n 2i:2:- 

\ - \ tis-intrai- ..y.'l ia-O rr Women i if CoW Access >0 fes ir a i '.n . 

©a •■■ ■ ■ sfi . 9 K 0 Ci.mjiiVi'v otshihsten ar a 2 ' fesier:,! tumK sppmpriruei ■ a 'he : . . : ■ .2 

' . t-\ u roy forsSoriion scrvfces cxcejX jn c,*ses vvhcrc (bo woman's life is enJaagcied or he *? i 

vktiwof*#pe , <'!' insast Is idXBL Cctnpeis wetaonestep flatter toy. afewywvcftitf ts the District of 
Casoni-a,. f»ffi w*is4t steoWB krfcotSyi'aixsrf ron -fc : 2te! reveuotst 1 -‘ tsttyritte ahoriioo care U> ks k i w 
isctsi!.; f»;Utessl& This vtoSMsen ortlw Diarfer s a&aumf w» t*Set*3 IbreelyAwn. ware, tit i993 wid 
; ,>>4 wiv Ccstjg'C! . . erf >t> rilt tisv bitlt but h 2,s ;:k"2 a year btet. *i hr fear. teniamed is efi&et ano; 
IKS 1 when C2«grew, with tteOhares AdmMtantfci.i! - support, ieasved tteicsittawo. 

KvyX'.i offtw ‘ K rixjaion iam ift 2flCK? showed Psstri.et resirdeisis - ;; aniooty of whlsnt are pe,r ; 2a of 
,.'>r -» mi ititir itete4 wpjescsiitJiYes lostaddtrwtette satdhewto meet the needs of jsxirwomsn at 
ft .i eranmumwi The AAA opposes H.x. 3 ixvaavr a wroin uac aintjf hr. a right ’ 

A. lAttCAbAkiMtHiti K-kshAd tAdAAAiAHpmttRtA :\o. isoWr.v upon tfut iXssrtci'k 
tuifdistt mi, (!«<? tUswfraiK’hisxs Tthirict tvsMmU. 

Atkiii t SristiMi R rif «tr'Ce«si!{ts&>ft gfrws Cosgreift iiseramtaMfty- <ives&3?&fi Xf^rtf district. 
(Washington. 0. C) *sd w exercise eaffipfcti cow»J dsescin, However, in 1973, Senators ■ 

ami Ropescniatives itoMifig widely-sJiVefgsmt political' views, ai» msjgsafed fiwsi ihe-«ife«® of ite. 
District of Cefembiiifsad been dented tfwrmwt tssste-pttvBcjtt enjoyed ftyrii! ottier Am e ri c ans - the. right 
s> isteii the** men «»tt moam who «® fexsai gtsVii-Batsw*, fftsy enwted si* H»a» Ruic 

Actfa'“grani k> sht iBhabiwus ct'tfter pisiric? ot G'.isrrbt.i powers of iotai self gavtso mem.. 2*ri tcjfcve 
Ccwigisss «i ! f iegkii«i»s.g;u{ssvt'..H. r is;f Stutctonm.*'’ The {fame fete A« was 

•i iitwsjil fey meay ns a tey-civtl rights vteicgy {<>> :i« pisstfoniinanti j AfrtCtui American reskfents of the 
£>fetrkt 

Wilts rite 'e5iacti!Ki : ®"af iMhjff fiite, Wsf>tSpl%fstii»Xfis.'g5fiirfti»ri|ht Sixlett tteii'dw&HMyfjf 
:ot<S. houseii.. wfeieti was entpKwewii k» tegistoe met erne* oT fat# eoneenfe Tfw Coegwtss etntffy 
tssogtivitA the «»ps»i<»su* of«ito,w»g Sins Ksteia's tesstet^sift atRi mddeate 4ee««.ise rawhei ovw 
tfietHWjateiptf tfWss. . WW.te Bess iswsjir. teprf- taiWMs* psewfe&ve ternev®' been pteciseif. 

. tinSm hfeM (fait oitti systen ot l tuWA* *t4.- #* ■s. s » 

, > \'t pgevemkmi ptsfee.'jtsWeBtten, moMSan,. mrtstte' teihi;.. stwf and steftssrsaj fe sta© 

and tesi £teeiskinHi«sK«|. The jwjvisktB.-of semnes to p«gnsajt w«*h -■ sucludisf tdxstion estte - is 

filesrt) -s titMlef of k«il 'h»£t'*v tealiij. potey tesakfed. a»fee left K> tMiOfetfkl srf fi&famfeia miderlwsstie 

rater e«jg®sS;fdiiXdd'fe|?eeit}»ctettxx^Kpji0<isss in tfeKstfict-wd rcspeei ttw dnai •KjO' « 
af,,1 k-dik:(t- iMfet. 

As jxicitsetsstef of’OwgrtSs rsstesj, “the ^reertmew of ytetftstriBt di CMtebia HS|WfieflttBgnte 
sytsi»f.,s cd its cittfejity rn»si, ..be aMe to' choose, tow is speistl is isscttuiss. edtessied d».nigf 1 tti 

h M..Mk -$:, ' 1$* C^t'l ! ); 

' 1 *C Osf'?;,;. Ha, itW?) V.i JeK 24> i^W& T tij KiflT. 'nTC'.^SiSC' Vt C‘:W« i W > !- 
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The District ateonioft hm i* aMiitetk'al co tte.^trii. of tto Home. Stile Act. Messages $wi> m $se 
lijjti -tern only tc- «^sl>dr^l?i5e kim jss&Ffftuifae ifee iMstrivTs lenders and ^idejstsk '7 'hTc^k 
;mjs f.j'oi rKUHV&uieisi S$e&stef£ c?t' Caserns depose throws JtfeoSogy. mor^Uty <v *vHgi k »w* 
upon she f?Huk?% ?r*idsm?s a-ml utterly dtoggard site needs or wishes of tN; kre^kr tvmnwftfty 
o: those dipsctly impacted, those who serf: to ne§t&£ Hie wlU of the lk*>tru,t $ 

or iead$hs ufl£ sk#. ueex^^s^^bk fsi sbt" people of fbs,- District The;. v J \nc‘"i ftoy no? <k*» 56 

itoif own tome dkirkts* Sbey do with H&§Rm3y against the reg&sttte of mo pisafet. vurf* 

the gfe *i iv’rt bits <ix.Hk $$d ttK&seissusfc Mvh $&&$&!& ami -4-r ve oi^y ,te tte vcfcapfewimc^M of 

■those sh tbit: fftssuffcr 

Oaf foretaste* Isfegfei ihi Revtdykoitaj'v W&f- b> ?-mi burden nr ?<i*.<sSis>i> wfttoie 

Vet tto-EHstrlteOwtaws luwe yei. to fbfiy wap the tonefils dC that vienwy. Meed, lb® Mtoie'Rttt# Aet 
i« 3 we»e«lii! their only elaim k> Bkf £«n& ^ Hnotaf 4#< fe dsmtetel when 

CtowgfflHM irtsewipt-i so dictate how toc*l tods may to $£&% 

This gri&vttfcfe l& «ve» 1fe0»e &ifcsf8Ff$y qF 0;€4$. ftudj^o^iipfc 

frora |«xri. to* tfellaift-ptwd by tesidwitSi It appro# ifesi ’"the grotto# potioo of she IXstneT.s 
^^priattop-OTfeisiS: ofCtaqpe&s tto’DMrieTk owr* local tax dollars as it' fey wen* 

federal tads** Tto fedtal- twetritodta wMwato makly of'eiitstle».ie«ts tto {ill stage* roctivt. 

C, . iitfKwfc- Gatffk umim p&y.P>r stfxwim cure m tk# sicdtfSi. fait- Cwtgtm. 

tm&splks mi rfe Ptok7->fcif^% urtmrni tfmt nghs* 

& 't9Stt : , tto S^?res»se.€ot^i Ikki thsM ttoliy^ out federal Me4feU*«i- 

iwi«Shlg"of iizon&ms hs-dfewtstlfif fe^ad--mr. poor n^smerj;. Btst. at tto 

t;i« itoCewrt-iihw ndeCitfef. state aud local gov^rttiB^pts wew sty$ ffe* ttj pay forakMkw t®rp&w 
wtunert- wTdt'iMf c?w» f&M% Tte CositstM pawic^ai*ag stated^ frtc, if it «rcbo«v : Kt 
i^Jsiite lit .IMtaid pi&!> ifam noedle«Oy ' Be^naiy-atoitieras tbr wt>kk fedbid miiiate^iesi K 

'kr^^>gsaikg the. -Iijitited federal -rofe m ostahfssl!jfi| locul lieaitts polity 4C?o«iiM , t'|»Jacs^ct 

; fe"pri«Si#y fe?r faadtttg ateitkms mith-fto stafe fegislauites’ ».&»!,. hs %M- e&sc 

of fi» ftisiovt o*f ■OotilifJtsaa, wife iPe Dw>?ic' In n&i, mtemms. ^vk-s oaTently if left 

srmiA 3K>0"fe4ead fyj'eJ,v, k> «'te4icaliy oitce.v&^ry Cop.gM^ $sk& om oroe? Voti,, 

CsINbmi%^r:At'ss:^mttos is*. doll^ow ssdjlr shmtM m% tk *- $q wtitnfe’D&ims 

0, ffce f&$ '$H8i m p&.piimi for f&g ■&$$&& t il-uk mzt 

& *t^t.'tj'h\2fih ?e$P’i<t ihe me ef'ifaz Dtstrrc? k 

m Fiadk!Sg»t ; J^? ; z< & -:;#&£ r*«fcf^ ^rkwbks m 

■ CV'kiFrft'ur, 30^1 -SiWt &&£$: M 0-5v 0.C, f ?v.a? tit^tfastev Mi'i&iajt i’M-.’ 

j-Rjcri/ TtCXFfgzrm ft&hitimsHip s?«|.H'3»y '28tp>.- 




-1 gityi ■ U> ms-sb .K'enr u of the Pr-aiki's annuai badst!; K w : a p-alusiy,a 
agtmv. ttai-B's, a.-, C.mpHts'te setawwtedgrtibf , awnt » sehtfeuiiswentlm 
; ansi et»B. iiscwrea % Use tXslifci dee to ifcs -Ifefcsti tft- , |{ iseteat iltat sfc fssyiwea* 

SS bms bis iedimb aid rnnlnvod in -yny rykvi -■ m- bo nk:b ;-n amid/ kmmsasts m 
sinet a»p V»l •* Ii j • oi itt Federal \ . a used !o > 

he Disuici gtiwamMent."’ 

A fl.S. j.&pflwtfe. jlKi federaij K l i-fe8|. l j.iiiW.afg!. ifa‘IB^aw..Kt ^i > fat‘a.et‘ Care OitSiaaiim in 
H R. 3 m i semis and esshim ire Hs-kmi isetuesii Lass btiso v.iikiMi Hid® Weteots AHiendtrient i : 

non Mes sseav, k'isVsEisa, for theme shin assay sayeicmd. nsebslbks a* pm ,(ss‘ eiyi; -os' act tan Sipio 2 ( 04 * 

•1st WeMow AnsewifttiSSt® ft« Mxk i 4filS ajsgspsptsJioas hi EE has provided bmab If'sBiemft;: bn 
\p tl\ v » (nipaafes, sbkI -Sthcj liCniili Vine fnowfas that ic'mc io provide, pay lor, cesar, ft* 

ever; eyes' ms ssxs'lsa-as ii sseiisvitnttnaeishk 'khstdih can; ■'isEassiEnv, inn- yiTdsn-.hk,,k l Vv an oieo; y 

tvMB«i*ceess iMrttisal isfewnadcia and se& tsp MdUocb Eftsr srtTOS sesitiwg ft} 'cwftnt* «« tours, 

AiMitkmaSJj', HJt 3 provsd«s'i|ar i * , iWiii)Sg jar rtasetapterof jasyeshw f<xJw*l ht«"sWiU:>s 

eeqoim my Smtm.hmlpMimmsit typwivMe or pay fat smySMkih or my teitfv 
teefitt eswa^s tfiaf inchaieis sewerage of #«y *boftioa. , ’ ! ‘ ! TO* ptsvisioe is sfesieb at wi»sv»r-. - ,■ 
tm-wm, feat ittcm&y 3[»poi!a»t. obCgaiOB* ttai M&taapibtts haretoseewnthsL wottse*) hieing 

, • i tateiiinp e>n\ , fflsij*4r*aw#& togs Emeffeiyfl«wasaj>n3torii«e, farsxmnfawidtt 
feariefley- Me<S«i TftaKnsem ?nd Active l&bm A« (EMTAhA), itesf isals suestoMsgaBd to provide 
>if> 3 »ptraft sahiiamf'esfti. mdadiggEwabomoa when riietfesHy aoceKin^<0'»piirieat'pescsfiftg 
#!■ tit m '«m«ggiwy rendition. ' * S«s , because so nn tt is f the. bit! mates ifcn m federal low maty 'be- 
iSbss!m«i to ratuite axaicw ioeal f&f&nmmt %. fmwWc tmy 'tihottiwt ,- ihe Smith MU iippesw to m..;c 
tin esseptioft » tteSMTAl'oA fiWjKiWn fessfni.'.b. if tf»e t'o«*Eg«tcy cate tt* vkwbw He«fc 

is an aiwritMs, e*«n if She; wouun't isfc is s> r«l. 

R&,. 1 afeb B|j|5t:»fs esfetiiated- to ttibi?,'. Maui to tte'ny 'vswffei! ativerage fm; 'aisrmions.' 

aeeftaary if«aeeS«if Svesi, AMtowgfc fettentl' to'pm'tvsbi.iis fedefai botes ftoirsbeiag 'ptw^fe 
.M«t it„sW cowage irf vsrsitaiir all itetfotui, «wmv. bmt&m masdate coversp- s# awnw M of 
ok •■■.■. bk whe.ffsl»abt»ftii}aissae6eflsaryKiji4'6fcthswomaa'*ttS:'«s<l«fbseassS«s:i>w^si9asy senses, 
- 1.; .tfrapa orbKesr.' TO'$ssS}ihhtti:«ppeMsd<s®iBWBtM«wt|MJW$iew«d{*KaHbtEBas**o4i*!i/ 
txiveangt fora wottsui *!»"»««!* (S!i-abc«i«B i» say* her life or wiseie ih« prepiascy- 1 % iterassltof tape 

lit 

v.f ■ ivpisavj H It. v\ afloptlmi linnexpati-sknE Oif re'ftisBridivs anil v-e are tin ifx'Ct nnsla o 

ThfrACltO ha» aite!|, prmyy hieioiy of ripototssty ttefersdjafAeMgliiws hhenv in Co>}gt®si ssfidat hr 

DC tib&nSkWi jin?* UsseakKTii fy?t>3i!?g isf^^afess. 

?K’4 ■(/»•*. tixm-’Vi'j fast f^ri akv^l ?% £?«f^Ufei4 < 

wv> Sv'r * I Jk Hvs% %: MhfieiK s?sl llsilf&g of »Nst)isi v* v. s 

'Mi siMiS DiAiisirt 5>3 v i'e ^o&'j hy m-c HfM A8ac$&%ei& 





85 


£SSSSIT% W£ Aav? Ji . , :: : m‘H ' . : pfiSSeellSst !■.,< < C f igj? net tsfeetci SO - t; vcn Otste? 

■• • ,f4Ti bysjppft ■ ¥•?, forts * ■ i t ibr ACM ' tee 1 -' ; pteSte’ <% resUMC the 

Issfties* tewsi tsfaMSSautfciiiiil pfmssam fe cwswaf iei||Jo«!> (8®«;ise, We w®?:uxmisRfffim>bxtf ¥» 
1 1 hut vsptxsiieothe fteh'.Kxis f hesiontmit Ass is i Odfy ;sn.;j '■&% ViCfe iasomitersiiK m 

■ftitpag Ompess wests* the Re%fc» Ited; fJs© »k) last!!'uts(JBa5(*«8 Act dfSWO. IfcVhsn®. 

fctptwwhed pm : ws cfeHehgw'gter<tenss< •*? .v ettercftte ■ f ihi?»Tf».iigj0as'beiteS, ! ® 

We? Steve hem equally vigiteci hi wri.J' i>csty of scpiudurtive fres&xa, The ACf tJ/fougStt >•■ • c 
:i j Seitd ?o pc^iiil8cCoitgi'C??:>ii> pass ■•:*:' VtCe.fv.:. .*•; .Wn s$ :r Cfi sk f-ittt.irK.es Ac! u? . scSest 
wpwtes.tve health efiate, p-atteftss. arta;pn)fe«sBB!ite fratr; deadly violence. We have jiarticHwiad io 
iioujh c*iw« etitfca! $?jp» 0 TeX£»at cts#j?K>teting;ti;pmtitc4ce?ffeettont, Jiofn Ar«: a Bote to f%imuu 
PittMMhood a, & »«■}’ t^Gxisilm iK Cmitn, This history mates the AC5JJ «*elhjK 4 »ti<»ctl la 
. i • p s an veias»h to ptoshfe Stceitii care. 

TM iSie MXU uftonSk'fiS'wsalywtig ref%i«fsiy wiefeig to provicfe Iwshlcare 

’ . >i |itrra fat she pah Me- hetfhbin gaseraf, wpwAmsvn tefth frspsrjitniaf; pstlens aatow^fty, 

Wd gtmhtt ssptsSfiy wish pw kxiim ter iadfciftsK# reispst® beStf ant mstitotioBsi jeligkm 
w«sMp. Weiefes the ImfwsWwt ttf-isffi^tosedBewtes on those who il« aottffaws-SIwwtr especial! tr* 
tiw Mb. te itette® time. we s#pte tie watouetittMeikpi * m,! s 

reitgkiws w .ewssdasnMti ofcjertiajss, so tongas pattatufrigiKy, sSKttscfiytg she right not ta be 

■ MkUtc i net comjwmssessl w s rates, Wraiso seek w itssutate .pary#sJs»Js< seefet i>® 

itiststiiitises fitim having toeompSjrwtth hnitm imetfw withtheit teSpsHit ptattos, 

'Tise ftCLtJ'iS'amwiwt/eefstiirs awitad two ,«•<■' oit'ns. B*SS, eie asfc'wtefser ' the Rite . j 

pS»««i bitektis uli'tNSagta hot stoe tte beticis that moliesik . <!'(«■ wifartls. The ftKste t5w baMt-as 
fail* oft sixfe pseftSt, -the te» iseeefH.tsbfc iwyciainted t%;M to itb» Seeomi, we-exlt wJsetlw i!»e 
ot(|<KW it a «Mteian i«sti!ttteft H&ttfei. 1st teligioos pKwbeest,- m is it iaskiKS an entity — w heftier 
reiigsowiy elSBsrted or aor -'s>pefaii»|. ht S'.pub1k,.s®e«iar setteg. Tte ii»w ptihlto and seettlar the 
ten >.t ,ns .Ksepc.thfe ,v*. tnstiit!t;c.r‘sef»teiMf cifSttemftite, 

fe the tepf<»jaaiye .Sealtls eoweM,: # is often' ■possi.bte to j^hj#sMO«igkvitte?ekiasl>-. « apposed 'K> 
eti eftoat. to p»«»i a it M» h«Mb aneierviees, "ftft Ane.HM».lM’adeqiMto tsafeguasirte if 
< *1 hewtth'.iue pt* ? Met wfttew topstjvide a'sstviee. Witateef their ie;s}rio*o > r w 
ti4te}itev&®ttWi«a!e,ptol^to<t»isshqfe!d.fjyec!}tn^!! ?t«it teffSfihapon, iftafcs > o 

.retetais, effecttmk tsfttot&d isedthc&e 4ttm<>m,aadpm , tiise ease. seaiOfttuargSitey?. 

I ,-'S 've tetehbessfttesh shaststteohitetes 

feiieft is espeei if s > riw aitijistira&w - sucfc w sta ettisjitojer, htxpx::, h-sOio piaB? plterttiai;*/, or 
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The Center for Reproductive Rights uses the law to advance reproductive freedom 
as a fundamental human right that all governments are legally obligated to protect, 
respect, and fulfill. Reproductive freedom lies at the heart of the promise of human 
dignity, self-determination, and equality embodied in both the U.S. Constitution and the 
Universal Declaration of Human Rights. 

We envision a world where every woman is free to decide whether and when to 
have children; where every woman has access to the best reproductive healthcare 
available; where every woman can exercise her choices without coercion or 
discrimination. More simply put, we envision a world in which every woman participates 
with full dignity as an equal member of society. 

In this written testimony, we respond to arguments by anti-choice witnesses at the 
hearings before the Judiciary Committee’s Subcommittee on the Constitution regarding 
H.R. 3 (the “No Taxpayer Funding for Abortion Act”) and the Energy and Commerce 
Health Subcommittee regarding the bill that had been numbered H.R. 358 prior to 
revision (the “Protect Life Act”). 

First, we observe that access to abortion is a fundamental part of providing a full 
range of reproductive healthcare choices for women. One in three American women will 
have an abortion in her lifetime. Abortion is one of the most common procedures 
performed in American medicine. In 2005, for example, 1.21 million abortions were 
performed, and 22 percent of all pregnancies were terminated by an abortion. 1 Abortion 
is among the safest medical procedures, and is considered a low-risk procedure. 2 

Unsafe abortion occurs around the world and in the U.S. when legal or financial 
barriers prevent women from accessing services in an appropriate medical context. As 
both our work around the world 3 and a recent global Guttmacher Institute survey bear 
out, 4 erecting barriers to abortion access does not significantly reduce the number of 
abortions, or make them more “rare,” as suggested by testimony. 5 Instead, barriers merely 
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increase the suffering of women seeking services and increase the risk of maternal injury 
and death. 6 

Those who wish to reduce the incidence of abortion should look to the evidence: 
accurate sexual education and the widespread availability of contraception are most 
effective. 7 Yet the same members of Congress who are promoting this anti-choice 
legislation are at the same time presently leading the charge to eliminate funds for family 
planning. Similarly, the religious and anti -choice leaders who support the proposed bills 
represent institutions that will not provide or support access to effective contraceptive 
methods or information about human sexuality. 

Despite its status as healthcare, attacks on abortion service providers remain 
distressingly commonplace. Even in the U.S., abortion providers are routinely subjected 
to harassment, intimidation and violence. Our 2009 study* found that anti-choice 
protestors personally threatened healthcare workers, both staff and doctors, pursuing 
them at home, seeking to publish their names and faces so that they could be more 
effectively targeted, and interrupt them in their work through constant surveillance and 
disturbance. Clinic staff and physicians experience picketing, stalking, smear campaigns, 
and harassing leafleting at their residences and other threats to themselves and their 
families. As the murder of Dr. Tiller in 2009 shows, providers are also targeted for 
assassination. 

In light of these realities, we find it extremely disturbing that those testifying 
before Congress would actively seek to further marginalize this group of healthcare 
professionals by labeling provision of abortion services a “marginal” activity, as Ms. 
Alvare did in her testimony. 9 To the extent that it is the case that abortion providers are 
scant in many areas of the country, that is the result of sustained, ideologically and 
politically motivated campaigns by anti-choice state lawmakers and activists, who labor 
to increase the personal and financial costs of abortion provision. Those who 
intentionally join the effort to systematically marginalize providers should surely be 
barred from using the stigmatizing environment they have created as proof of anything 
concerning the practice of abortion. 

Moreover, while the Supreme Court has recognized an interest in potential life, as 
Ms. Alvare’s testimony asserts, she failed to put this recognition in an appropriate 
constitutional and legal context. The Court has repeatedly upheld access to abortion 
services as an integral aspect of women's privacy and autonomy, noting, for example, 
that the decision whether to bear a child is central to a woman’s “dignity and autonomy,” 
her “personhood” and “destiny,” her “conception of ... her place in society. 10 Moreover, 
the Court has been clear that a woman’s health must always take precedence. 11 

With these overall points made, we next address each of the major contentions 
concerning the legislation put forward by anti-choice witnesses. 
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1) It is inappropriate to treat tax credits as federal funding. 

The notion that tax credits are a form of federal funding was fallacious during the 
fight over the terms of the Affordable Care Act (ACA), and remains so today. We 
explained last year in the heat of the debate that there was no logical limitation to the 
proposition that tax subsidies for insurance plans were “federal funding” for the 
healthcare services being covered in the plans, and that, in fact, the contention had the 
potential to invalidate abortion coverage in all employer-based healthcare plans: 

More fundamentally, Americans are currently allowed to pay for the premiums of 
their employer-provided health insurance with “pre-tax" income, thereby reducing 
their tax liability because their net taxable income is reduced by the amount of their 
health insurance premiums. And employers are allowed to provide health insurance as 
a tax-free benefit to employees. A majority of plans in the private insurance market 
today provide abortion services coverage. Thus the logic of denying abortion 
coverage to those who get a tax credit to help pay insurance premiums could be 
extended to everyone who gets a tax deduction to help pay their insurance premiums. 
That is the slippery slope that the House of Representatives has embarked upon. 12 

The highly politicized debate over healthcare reform and abortion coverage often 
lost sight of the facts, as the notion that the tax credits ever constituted “federal funding” 
was dubious at best. Even the purposes of the eventual compromise in the form of the 
highly burdensome so-called “Nelson Amendment” are suspect. 

Its complicated requirements for insurers require segregation of two forms of 
entirely private dollars (dollars for coverage from policyholders) into two separate 
accounts. These strictures actually do nothing to affect the flow of federal dollars, as the 
ACA’s federal tax credits are given to insurers directly and thus are always separate from 
the private funds of policyholders, whether these private funds were kept in one account 
or six. The ACA’s rules are pointless: they literally impose expensive bookkeeping 
burdens on insurance companies and even, potentially, on policyholders for no 
discernible policy reason. 

Nor, by any stretch of the imagination, does the ACA “subsidize” abortion 
services. As a reviewing court in a recent legal challenge to healthcare reform concluded: 
“[The Affordable Care Act] contains strict safeguards at multiple levels to prevent federal 
funds from being used to pay for abortion services beyond those in cases of rape or 
incest, or where the life of the woman would be endangered.” Any claim to the contrary, 
the court said, is not “plausible.” 1 ' 1 

The proposed legislation either bans coverage altogether in the exchanges (H.R. 
358) or does this and also levies a tax increase on businesses and plans that would offer 
abortion coverage (H R. 3). In either case, the purpose is clear: to end all coverage for 
abortion services in the private insurance marketplace. In their reach, these radical and 
extreme bills far exceed any existing legislative requirements related to abortion 
coverage. Even the onerous Hyde Amendment, which restricts coverage of abortion 
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services for Medicaid recipients, permits states to provide coverage for abortion services 
using wholly state dollars. 

Conceptually, the idea that tax credits or exemptions constitute federal funding 
should raise all manner of alarms for religious institutions. Though access to abortion is 
a fundamental constitutional right, H R, 3 would invite invasive government oversight 
and regulation of individuals’ private health insurance purchasing decisions on the theory 
that even a penny of tax subsidization transforms a private purchase into a government 
expenditure subject to any number of governmental regulations and dictates. 14 

This argument is both laughable and inaccurate. It would mean that any personal 
expense for which a tax deduction is available - be it a dental operation or the purchase 
of a home - is now a government expenditure. And it is inaccurate, because the Supreme 
Court has consistently held that while direct government funding is attributable to the 
government, private payments that are eligible for tax credits are attributable to private 
individuals, because the private, individual choice attenuates the government’s 
involvement. 

In particular, the Supreme Court has highlighted the public funding/private 
funding distinction in cases concerning the Establishment Clause - repeatedly holding 
that while direct government expenditures are considered government spending, indirect 
government expenditures that are mediated by private individuals are not. The analogy to 
H.R. 3 is obvious: like religious tax exemptions and deductions, the tax credits targeted 
by H.R. 3 are private, non-governmental expenditures: 

• In Mueller v. Alien, for example, the Supreme Court rejected an Establishment 
Clause challenge to a tax-deduction program for private schools, despite the 
fact that 96% of the beneficiary parents sent their children to religious 
schools. 15 In rejecting the challenge, the Court explained that the “private 
choices of individual parents” vitiated the government’s role, and that “no 
‘imprimatur of state approval' can be deemed to have been conferred.” 16 

• Similarly, in Winers v. Wash. Dep V of Sen’s, for the Blind, the Supreme Court 
upheld vocational scholarships that paid for students to study at religious 
institutions to become pastors, holding that “[ajny aid ... that ultimately flows 
to religious institutions does so only as a result of the genuinely independent 
and private choices of aid recipients.” 1 

• And in Zohresl v. Catalina Foothills Sch. Dist., the Supreme Court upheld a 
federal program permitting sign-language interpreters to interpret in religious 
schools. 18 In so doing, the Court noted that “[b]y according parents freedom 
to select a school of their choice, the statute ensures that a government-paid 
interpreter will be present in a sectarian school only as a result of the private 
decision of individual parents.” 1 

In 2002, reflecting on decades of jurisprudence, the Supreme Court noted that 
“our decisions have drawn a consistent distinction between government programs that 
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provide aid directly [to recipients] and programs of true private choice, in which 
government aid reaches [recipients] only as a result of the genuine and independent 
choices of private individuals.” 20 Based on that distinction, the Court upheld a voucher 
program in which the majority of students enrolled in religious schools. 21 Since 2002, 
circuit courts of appeals have similarly found that private choice renders private an 
otherwise impermissible government expenditure. 2 * 

Like the religious tax schemes and programs that the Supreme Court has upheld, 
the tax-credit-eligible purchase of insurance under the Patient Protection and Affordable 
Care Act is a private choice and not attributable to the government. Similarly, an 
individual’s purchase of health insurance - which H R. 3 seeks to regulate - is a private 
matter, whether or not the purchase is eligible for a tax subsidy. 

Even more fundamentally, it is inappropriate to dramatically extend and codify 
the Hyde Amendment as a blanket restriction on coverage for abortion services. 

Although arguably a legislative habit, this in itself offers scant justification for the 
practice. As our study from last fall demonstrated, the Hyde Amendment today imposes 
tragic costs on very poor women, who have had to sell or pawn their possessions, forgo 
paying bills, get evicted for failure to pay rent, go hungry, and suffer the fear of not 
knowing whether they would be able to access the care they needed due to their lack of 
coverage for abortion. 21 Even its exceptions are illusory, as rape and incest victims who 
need the coverage are often denied its support in practice due to administrative ineptitude 
and delay. 24 

Moreover, it remains a remarkable oddity that abortion is singled out politically 
for such extraordinary solicitude concerning the taxpayer. Although many voters 
objected strenuously to the Iraq war, and many continue to object to the federal death 
penalty or the presence of federal detention centers in Guantanamo Bay, taxpayers in 
those situations did not and cannot claim a veto over the flow of federal dollars for those 
hotly disputed activities. Yet logically, such federal spending is no more or less 
’'coercive” 25 than spending for any other controversial federal program. The courts have 
only very rarely recognized taxpayer standing as a valid basis for conscience-based 
objections given the range of government spending and the difficulty in administering 
only programs that lack controversy. Anti-choice advocates have not actually explained, 
outside of legislative habit, why the abortion issue is sui generis in a vast sea of 
government spending. 

Indeed, the utter lack of boundaries around the claims of anti -choice opponents 26 
amply demonstrates the inexhaustibility of their arguments. To the extent that a single 
federal dollar, spent on anyone, supports a healthcare system in which abortion care is 
available, it appears anti-choice forces would claim that dollar is a “subsidy” for abortion 
that violates taxpayers’ selectively sensitive sensibilities. The only system that would 
satisfy such all-inclusive criteria is one totally lacking in abortion coverage or services in 
either the private healthcare market or federally supported healthcare. While this may be 
their goal, it would be contrary to the clear and demonstrated medical needs of American 
women and contrary to constitutional principle. 
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“Pro-choice” means nothing if the choice is for practical or financial reasons 
unavailable to women. Contrary to testimony," bans on funding for abortion do nothing 
to advance freedom of choice, as they limit the exercise of choice in practice. Those who 
do not support abortion as a choice remain free not to have one, and of course are 
unaffected by the presence or absence of a funding ban. For this reason, the notion that a 
funding ban is a “middle ground” of any kind is absurd on its face. 

2) Refusal provisions cannot trump patient protections for women. 

Anti-choice witness Helen Alvare testified before the Energy and Commerce 
Committee Subcommittee on Health that “[cjonscience protection is not a zero-sum game 
between conscience-driven health care providers and the patients they serve, particularly 
the most vulnerable women.” 28 Under questioning, she and National Right to Life 
Committee Federal Legislative Director Doug Johnson both claimed that there is no 
conflict between religiously affiliated hospitals’ denial of appropriate medical care and 
the reproductive needs of women in an emergency. 

Proponents of the new refusal provisions argue that refusals resulting in a denial 
of both needed care and accurate medical information impose no cost on women or their 
health. Setting aside the important principle that all women who seek care in hospitals 
are entitled to a full range of constitutional and legal options that protect their health and 
fertility, and to evidence and science-based medical care, that assertion is flatly wrong. 
Promulgated by the United States Conference of Catholic Bishops, the Ethical and 
Religious Directives for Catholic Health Care Services , a set of religious dictates that 
guide medical practice at Catholic hospitals, on their face contravene medical standards 
of care. 


For a number of serious health conditions, including miscarriage management, 
ectopic pregnancy, and preeclampsia and eclampsia, the medical standard of care can - 
and sometimes should - include termination of the pregnancy. 29 Catholic and religiously 
affiliated hospitals are on record as refusing to provide the full range of treatment options 
consistent with an evidence-based standard of medical care - including the ethical and 
legal requirement to allow informed consent by providing patients with accurate 
infonnation about the full range of treatment options. 

Ten to twenty percent of all diagnosed pregnancies end in miscarriage, sometimes 
referred to as spontaneous abortion. 10 The standard of care for a miscarriage when a 
woman’s condition is unstable is immediate uterine evacuation. 31 As described above, 
Catholic hospitals refuse to provide the standard of care for patients miscarrying. The 
Directives are also at odds with the treatment for preeclampsia and eclampsia, which “can 
affect the kidney, liver, and brain of the pregnant woman,” and if left untreated, "lead to 
long-term health problems and even death of the fetus and/or the pregnant woman.” 12 
The only treatment is termination of the pregnancy. 33 


The Directives prohibit birth control, emergency contraception, infertility 
treatment, sterilization, and abortion. 14 Directive 45 states that “Abortion (that is, the 
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directly intended termination of pregnancy before viability or the directly intended 
destruction of a viable fetus) is never permitted. Every procedure whose sole immediate 
effect is the termination of pregnancy before viability is an abortion, which, in its moral 
context, includes the interval between conception and implantation of the embryo. 
Catholic health care institutions are not to provide abortion services, even based upon the 
principle of material cooperation." 13 Directive 47 permits “[operations, treatments, and 
medications that have as their direct purpose the cure of a proportionately serious 
pathological condition of a pregnant woman are permitted when they cannot be safely 
postponed until the unborn child is viable, even if they will result in the death of the 
unborn child.” 36 

“In direct contradiction of medical guidelines, the Religious Directives apply the 
[doctrine of “double effect”] to severe preeclampsia, eclampsia or HELLP 
syndrome. According to Fr. Thomas O’Donnell, a leading Catholic theologian on 
health care issues, pregnancy termination in eclampsia when there is no hope that 
the fetus can survive outside the uterus “must be viewed as a direct abortion and 
in violation of the uniquely divine prerogative of absolute dominion over human 
life.” He comes to this conclusion despite his acknowledgment that the disease is 
very serious and can cause damage to many organs of the body and maternal 
death.” 37 

Several jarring reports of Catholic hospitals’ 38 repeated disregard for women’s 
lives were described in a 2008 article in the American Journal of Public Health. One 
woman who was 14 weeks pregnant suffered ruptured membranes and was in the middle 
of a miscarriage. She could not obtain appropriate treatment at the Catholic hospital and 
was forced to travel 90 miles to another hospital - notwithstanding the fact that there was 
no chance that the fetus could survive. 

In another instance, a woman was already septic (an infection of the organs that is 
often fatal), 39 and a doctor at another facility who was contacted regarding the transfer 
recommended a uterine aspiration. The Catholic hospital staff refused, despite the fact 
that the woman was hemorrhaging. Rather than treat the woman, the Catholic hospital 
staff proposed giving her a transfusion and “just waiting] till the fetus die[d]” before 
helping the woman. A doctor at the receiving hospital reportedly filed a violation of the 
Emergency Medical Transfer and Active Labor Act (EMTALA), a key patient protection 
law, regarding the Catholic hospital in that case. 

Yet another woman, who was pregnant at 19 weeks, was described by a doctor as 
“dying before our eyes.” She had a 106 degree fever and the whites of her eyes were 
filled with blood, but still the Catholic hospital refused to treat her until the fetus finally 
died. The woman barely survived after spending 10 days in the intensive care unit. 40 

In each of these instances, the woman faced a life-threatening emergency and was 
in the process of miscarrying. The end of the pregnancy was inevitable; the only question 
was how much danger and suffering the woman would be put through in the process. In 
some of these reported cases, it is clear from the story that the treating physician wanted 
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to provide medically indicated care for their patient in need and was prevented from 
doing so by the Catholic-owned institution 

Indeed, refusal claims by institutions, rather than individual physicians, trespass 
on the sacred trust between a patient and her doctor by imposing a set of rules that has no 
basis in law, medicine or health. In these instances, the consciences of providers are 
violated by their practice setting, and the well-being of patients is unnecessarily put at 
risk. In an unprecedented erosion of federal patient protections, the proposed refusal 
provisions in H.R. 358 would allow institutions to put their broad religious views before 
the well-being of patients. 

Tragically, officials at these institutions, and the witnesses before the 
Subcommittees seem not to notice that the death of a pregnant woman almost always also 
means the death of the fetus and so the Hobson’s choice they present is false. In such 
situations, rather than choosing between the life of a pregnant woman or a fetus, the 
reality is that the fetus will not live, and the woman need not die. 

Proponents of refusal maintain that their own religious views should be imposed 
on unknowing patients. Indeed, they assert that they should be allowed to deny care to 
low-income and vulnerable patients, who have the fewest resources or options. Ms. 
Alvare notes, “[i]f not for [conscience-driven] institutions and providers, a great deal 
more of the work of caring for the sick, the poor and the marginalized would fall to the 
government, or simply go undone.”'" In fact. Catholic hospitals appear to provide less 
care to Medicaid patients and less charity care than hospitals under other forms of 
sponsorship.' 12 

More fundamentally, refusals to provide care, by definition, always close off 
options for medical treatment that should be considered by patients. Under Alvare’ s 
theory, the poor and marginalized will be dependent on institutions who do not offer 
medically appropriate care. These patients would also be denied information about the 
full range of care options and information about how to obtain a particular course of 
treatment, despite the fact that medical standards of care and professional guidelines 
dictate that patients must have complete and accurate information about all of the 
available and medically indicated treatment options. 43 

Anti-choice witnesses also claimed that Catholic institutions provide superior care 
to patients. 44 These assertions are based on a study that does not track obstetric 
outcomes, 43 and thus bears little relevance to a majority of the issues in which appropriate 
standards of care conflict with the Directives. 

It is deeply troubling that proponents of refusal provisions in H.R. 3 and H.R. 358 
seek such an absolute exemption from treating women in need. Richard Doerflinger, 
Associate Director of the Secretariat of Pro-Life Activities at the United States 
Conference of Catholic Bishops, testified before the Judiciary Committee Subcommittee 
on the Constitution that the legislation would “allow health care providers to decline 
involvement in abortion in all circumstances ” 46 


8 



96 


In other words, the law would disregard generally applicable anti-patient dumping 
laws, supplanting them with religious directives that allow hospitals to deny reproductive 
healthcare to women In addition to EMTALA, laws that would be trumped by the 
proposed refusal provision include the Medicare Conditions of Participation, which 
require that hospitals “must meet the emergency needs of patients in accordance with 
acceptable standards of practice.” 47 

Proponents of refusal provisions suggest that, absent such refusal clauses. 

Catholic institutions would be forced to close their doors. 48 Currently, all hospitals - 
including Catholic hospitals - are subject to EMTALA’ s patient protections. In fact, the 
Catholic Health Association, the leadership organization for over “2,000 Catholic health 
care systems, hospitals, long-term care facilities, sponsors, and related organizations,” 
has stated that it “does not believe there is a need” for the refusal provision to apply to 
EMTALA, 49 Proponents of the heightened refusal provision are looking for a new 
exemption, and a way to legalize the appalling and illegal denial of emergency care. 

Proponents also disingenuously argue that H R. 358’ s provision allowing refusals 
to trump emergency services laws will not alter EMTALA’s protections for pregnant 
women. Their claims are belied by the plain text of HR. 358, which, for the first time, 
would make state and federal emergency services laws “subject to” the new, expanded, 
refusal rule. 

They speciously contend that EMTALA currently allows hospitals to refuse to 
administer needed medical services to pregnant women experiencing an emergency 
medical condition. That is simply not the case. 

Under EMTALA, hospitals must provide immediate stabilizing treatment to 
patients with an emergency medical condition, and cannot transfer an unstable patient - a 
patient who “within reasonable medical certainty” is likely to experience a “material 
deterioration.” 50 EMTALA does not allow hospitals to delay care until a woman is at 
death’s door. An emergency medical condition is a “medical condition manifesting itself 
by acute symptoms of sufficient severity (including severe pain) such that the absence of 
immediate medical attention could reasonably be expected to result in (A) placing the 
patient’s health in serious jeopardy, (B) serious impairment to bodily functions, or (C) 
serious dysfunction of any bodily organ or part.” 51 

Proponents of refusal argue that inclusion of the term “unborn child” in EMTALA 
obviates any duty to provide appropriate medical care to women in emergency situations. 
There is no basis for that assertion. EMTALA prohibits patient dumping in two distinct 
situations - medical emergencies, and when women are in active labor. EMTALA 
prohibits a hospital from dumping a patient in labor whose fetus is in distress as part of 
her labor. Nothing in the text or interpretation of EMTALA sanctions refusing to 
administer immediate and complete care to a woman with an emergency medical 
condition, including when the standard of care indicates pregnancy termination. 


9 



97 


Congress should emphatically reject these dangerous legislative proposals. 
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Material submitted by Cory L. Richards, Executive Vice President, 
and ice President for Public Policy, the Guttmacher Institute 



February 1 0, 20 1 1 

The Honorable Trent Franks, Chairman 
Judiciary Subcommittee on the- Constitution 
U.S, House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

Thank you for the opportunity to submit this statement on behalf of the Guttmacher Institute in 
opposition to H.R. 3, the No Taxpayer Funding for Abortion Action which a hearing was held 
before the Subcommittee on the Constitution on February 8, 2011. 

through its work iaS an independent, not-for-profit organization focusing on reproductive health 
research, policy analysis and public education in the United States and internationally, the 
Guttmacher Institute has developed and analyzed a great deal of information on public- and 
private-sector abortion insurance coverage, the implications for the health and well-being of 
women and their families of insurance coverage or the lack thereof, and the relationship between 
insurance coverage and abortion incidence. Many of the Institute’s research findings, along with 
key research findings Of other experts in the field, are addressed in two articles directly relevant to 
H.R. 3 from the Guttmacher Policy Review that are summarized below and attached for inclusion 
in the record. 

A primary purpose of H.R. 3 is to write into permanent law an annual ly imposed policy, commonly 
referred to as the Hyde amendment, that sharply limits abortion coverage (currently to cases of life 
endangerment, rape and incest) under Medicaid, the joint federal-state health insurance program for 
the nation’s lowest-inborn© citizens, H.R. 3 would also make permanent the Hyde amendment’s so- 
called progeny, a series of policies that similarly restrict abortion coverage or services for other 
groups of women dependent on the government for their health insurance or health care, ranging 
from women in federal prisons to women in the U.S. armed forces. 

As discussed in "The Heart of the Matter: Public Funding of Abortion for Poor Women in the 
United States” (Winter 2007), a number of studies conducted over the last three decades have 
assessed the impact of the Hyde amendment’s near-ban on Medicaid insurance coverage of 
abortion. A review of these studies published by the Institute in 2009 concluded that some three in 
four poor women seeking an abortion manage to obtain one notwithstanding the lack of coverage. 
This may be a testament to their determination not to bear a child they feet unprepared to care for, 
but their doing so. also may come at a considerable price to themseives and their families. Various 
studies indicate that many Medicaid enrollees denied abortion Coverage are forced to divert money 
meant for rent, utility bills, or food or clothing for themselves and their children as they scrape 
together the funds to pay for the procedure. This is especially problematic because both the cost 
arid the risk of an abortion increase as a pregnancy continues. In 2009, the average charge for an 
abortion was $45 1: at 10 weeks’ gestation, but it jumped to $.1,500 at 20 weeks. And the risk of 
death from abortion,, although exceedingly small at any point, increases exponentially with 
gestational age. Thus, a poor woman seeking an abortion in the absence of Medicaid coverage is 
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often caught in a vicious cycle: the longer it takes for her to obtain the procedure, the harder it is 
for her to afford it, even as the risk to her health is increased. And, of course* one in four Medicaid 
enrollees who would have ah abortion if Medicaid coverage were available is unable to do so and 
carries her unwanted pregnancy to term. 

1 would like to address a point on which Guttmacher research is frequently invoked and 
in is re presented. It simply does not follow tiiat because one in four Medicaid enrollees who would 
have an abortion if it were covered under Medicaid is unable to do so in the absence of such 
coverage, restoration of federal Medicaid coverage would result in a significant increase in tire 
incidence of abortion nationwide. A s discussed in -insurance Coverage and Abortion Incidence: 
Information and Misinformation” (Fall 2010), this is because only a small proportion of women are 
enrolled in Medicaid in any state, and because 17 states, -including several of the nation’s most 
populous, are among those that use their own money to pay for abortion services for poor women. 
Accordingly, lifting the Medicaid restrictions would translate into an estimated 5% rise in the total 
number of abortions in the group of states in which funding is currently restricted — and a 2.5% 
increase in the total number of abortions performed nationwide. 

iti conclusion, the Hyde amendment endangers poor women’s reproductive health and violates their 
reproductive' and human rights. Even the five-member majority opinion in the 1 980 Supreme Court 
decision upholding Congress’ ability to impose the Hyde amendment took pains to stress that the 
Court was not passing judgment on the merits of the funding restriction by deciding “whether the 
balance of competing interests reflected in the Hyde Amendment is wise social policy,” On the 
contrary, said the Court, “if that were our mission, not ever)- Justice who has subscribed to the 
judgment of the Court today could have done so,” Indeed, the Hyde amendment is not wise social 
policy. Instead of enshrining the Hyde amendment in permanent federal law. Congress should be 
acting to repeal it — as it should be acting to repeal its progeny, the range of restrictive policies that 
similarly deny abortion coverage or services to various groups of women who are dependent on the 
federal government for their health insurance or health care. 

Finally, it Should go without saying that Congress should not be extending the harms of the Hyde 
amendment and its progeny further by seeking, as H.R. 3 docs under the disingenuous “no taxpayer 
funding” label, to eliminate abortion coverage in what heretofore has always been considered the 
private insurance market by redefining “taxpayer funding” to encompass the standard tax treatment 
currently afforded to individual or employer-based health insurance plans should those plans 
include abortion coverage. Abortion is a legal, constitutionally protected and medically appropriate 
health care service that fully merits health insurance coverage, both in private -sector plans and in 
plans for those dependent on the federal government. 

Thank you for the opportunity to provide these comments. 

Sincerely, 




Cory L. Richards 

Executive Vice President 

and Vice President for Public Policy 


Guttmacher Institute 


February 10,2011 
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I Policy Review 

1 Winter 2007 I Volume 10 i Number 1 


The Heart of the Matter: Public Funding 
Of Abortion for Poor Women in the United States 

' By H&efeif 0, itii onstra 


his year marks the 34th anniversary of 
w ffue V. Wade, the landmark U.S. Supreme 
m Court decision that provided constitu- 
W iional protection for abortion, in its 7-2 
ruling, the Supreme Court recognized a woman's 
constitutional right to decide, in consultation 
with her physician, whether to terminate a preg- 
nancy. This year also marks the 30th anniversary 
of the implementation of the Hyde Amendment, 
which bans federal funding for abortion in all but 
the most extreme circumstances. Named after 
longtime Rep. Henry Hyde (R-IL), who retired in 
2006. the measure primarily affects Medicaid, the 
joint federal-state program that finances the pro- 
vision of health services to eligible Americans 
deemed too poor to afford care on their own. 
More than seven million women of reproductive 
age — 12% of all U.S women in that age-group— 
are enrolled in the Medicaid program. 

Mediqaid enroliees are the poorest of poor 
Americans. For a woman to qualify, she must 
have an income below the very low eligibility 
ceiliny set by her state. State income eligibility 
ceilings range as lew as 18% of the federal 
poverty level in-Arkansas and average 65% of 
poverty. That average translates to an annual 
income of $11,160, or roughly $930 per month 
for a family of three. Nearly four in 10 poor 
women of reproductive age are covered under 
Medicaid (related article, page 24). Most of these 
women are either pregnant or already a parent, 
as childless adults are typically ineligible at any 
income. As the average cost of an. abortion at 10; 
weeks’ gestation is $370, a poor woman with 
children who decides to have an abortion is likely 
to have very little left. to survive on that month. 


Poor women have been pawns in the congres- 
sional debate over abortion since the procedure 
became legal nationwide. For opponents of abor- 
tion, public funding has been a proxy for Over- 
turning Roe. As Hyde told his colleagues during a 
congressional debate over Medicaid funding in 
1977, "I certainly would like to prevent, if I could 
legally, anybody having an abortion, a rich 
woman, a middle-class woman, or a poor 
woman. Unfortunately, the only vehicle available 
is the... Medicaid bill." For prochoice leaders, on 
the other hand, pubtic funding was a matter of 
fundamental fairness and equal protection under 
the law. "If we now restrict or ban Medicaid fund- 
ing for abortions, the government will accomplish 
for poor women indirectly what the 1973 
(Supreme Court] opinion expressly forbade it td 
do directly... a right without access is no right at 
a!!,” said then-Sen, Edward Brooke (R-MA), speak- 
ing in opposition to the Hyde Amendment during 
one of the early congressional debates. 

It may be hard to believe today, but public fund- 
ing of abortion was hotly debated and threat- 
ened to shut the government down more than 
once in the 1970s. Annual debates were intense 
and protracted, with dozens of votes and innu- 
merable hours spent arguing over the respective 
merits or demerits of the words "serious" versus 
"severe" "permanent" versus "long-lasting," 

’ forced rape" versus "rape." The first version of 
the Hyde Amendment passed under election- 
year pressure in 1976, only to be reopened the 
following year. In December 1977, after a mqnths- 
long, paralyzing debate in Congress — during 
which the Senate sought to liberalize the Hyde 
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Amendment to £6\rer. all "rriedically necessary" 
abortions, while the House tried to prohibit 
public funding for abortion in any circum- 
stance — a compromise was reached that permit- 
ted the federal government to pay its share of 
the cost of abortions for Women enrolled in 
Medicaid only in cases where their lives were 
threatened, where two doctors, certified that con- 
tinuation of the pregnancy would result in 
"severe and long-lasting" physical health 
damage, or where rape or incest had been 
reported. Most observers at the time thought this 
compromise would stick, at least for the near 
future, but In 1979, the. limited physical health 
exception was dropped, fallowed by the rape 
and incest exceptions in 1981- 


Republicans, complete with a determined 
anti abortion leadership under Newt Gingrich 
(R-GAI, gained control of the House in 1994. 

The current version of the Hyde Amendment, 
established in 1997, allows federal funding for 
abortion in cases of rape and incest, as well as 
life endangerment, but tightens the life exception 
to permit payment only when the woman's life is 
threatened by "physical disorder, physical injury, 
or physical illness, including a life-endangering 
physical condition caused by or arising from the 
pregnancy itself." (At the state level, 17 states 
currently have a policy to use their own funds to 
pay for all or most medically necessary abortions 
sought by Medicaid recipients; see table.) In 


In June 1980, the Supreme Court upheld the 
constitutionality of congressional restrictions bn 
abortion funding in Harris, v. McRae . The court 
ruled that the Hyde Amendment did not violate 
the due process and equal protection clauses of 
the Constitution, declaring that "a woman's free- 
dom of choice [does not carry] with it a constitu- 
tional entitlement to the financial resources to 
avail herself of the full range of protected 
choices." The federal government could choose to 
encourage childbirth over abortion by paying for 
the former and not the latter— even if to do so 
might not be ’’wise social policy" According to 
the Cduh, because the government did not cause 
women to be poor, it is not obligated to level the 
playing field for poor women: "Although govern- 
ment may not place obstacles in the path of a 
woman’s exercise of her freedom of choice, it 
need not remove those not of its own creation, 
and indigency fails within the latter category," 

Following the Supreme Court ruling, and with 
Presidents Reagan and Bush in power during the 
1980s, the Hyde Amendment essentially became 
a political nonissue, it was not until President 
Clinton took office in 1993 that poor women were 
on the agenda again. Prochoice forces in 
Congress fought hard to expand coverage to: 
once again include cases of rape and incest, 
which they saw at tha time as the first incremen- 
tal step toward the long-term goal of an 
expanded Medicaid policy, That goal was dashed 
for the foreseeable future, however, when the 
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addition, over the years'. Congress has enacted 
legislation essentially banning abortion funding 
for other large groups of Americans dependent 
on the federal government for their health care 
or health insurance, tanging from federal 
employees and military personnel to women in 
federal prisons and low-income residents of the: 
District of Columbia (see box), 

f«J& Impact: 

Researchers have studied the impact of funding 
restrictions on women's reproductive decisions 
and have found that despite the relatively high 
cost of the procedure, most poor women in need 


of an abortion manage to obtain one— a testa- 
ment to women's determination not to bear a 
child they feel unprepared to care for. But their 
doing so often comes at a cost, as many poor 
women have to postpone their abortion. For 
those who are affected, the delay is substantial;: 
Poor women take up to three weeks longer than 
other women to obtain ah abortion. Little wonder 
that, according to a 2004 Guttmacher study pub- 
lished in Contraception, 67% of poor women 
having an abortion say they would have pre- 
ferred to have had the abortion earlier. 

Research indicates that women who are economi- 


Over th&po'st i*W:M?8tf®$p£i#igmss- 
has. enacted bars skpiiar to lf/e HytSt 
Amendment Irspaeimlly as part otthe 
annual approprimms process or 
within permanent law) that together 
affect millions oi women who depend 
on ike federal government tor their 
health core. 


in tf'apggf: ini:$0r(M bphvrasmade 
permanent. In ti&f, Congress went 
evsnfi tbpi by peck M m? she pa. - 
forrmvrco of abenims in military iies- 
pitals overseas eV&h timid for pri- 
vately, except m msu.kofrape, West 
or where the woifitm* life would he 

‘ ;,V 


Military Personnel and 
Their Dependents 

• TRtCAW (formerly the Gtvdmi 
Health ondWedital Program: gftfii 

' >7 u"i ’ ■ ■ . "i military 

he situ cere system serving 6 S mhhon 
active duff. tktrrad 

personnel end members of iflw (mi- 
nes Daw on me number off mate 
enroffttes arc ummifobte, but TRI- 
CAflh is open to 21?.m women of 
reproductive age urrantly serving in 
uniform and 16 million female veter- 
ans, more than 80 % of Whom are 
foungerfftanSS- 

• Since the tjnpanmmt&f 
Defense! .Mspre0fksd'»i}t^^- f>Did~ 
in# for ndMtaey personnel, corneas 

ai d their dependents throvoh Tfii- 
CAR£ except when s woman's life is 


*■ for the h0M'llfQfi own and women 
in uniform Whd Are stationed over- 
seas, thekrp&siifan.ctf 0ortm . 
csst- Ictinus is doubly mfoiri-ffaf, 
denial of a&tiftxi;ci services is-mt oniy 
ms$f> b ut for imMttsryiteBftn 

fhciffth$&e $ th« : 0iy Witfc$ of safe, 
■p^r-^(diSiyhd.ktdi 
mere abortion is illegal. Sec apse 
dm cannot atmid an abortion in e 
military hmpita! awn if they p»ki for 
it Themsvtvas,, tha only options for 
ft'miy are to make expensive arrange- 
m er,ts to obteiti tt medically safe 
abortion:, 'mlmthsmcountry or risk. : 
utfs&h cMdMdit& forGVuntfyi 

Federal: Employees an 
Their Oopiindents 

’ The Federal Employees Health 
Benefits ftagmt IffUBfj i$0p-yj,-/ 


largest empIcyer-spprtsorBd health 
it a jrst. ee /'» oc v^.r i i ids .v< fa i cur- 
rently covering pins miiiim fader# 

'it playe'm i d dupe s (hrtn 
one million warn: are cunmtifi'% 
■empibyeyt ns pm of the timer# 
workfares, th$ vast majority of whom 
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catly disadvantaged are delayed at two key 
stages. Poor women typically take more time 
than better-off women to confirm a suspected 
pregnancy, which could be because of the cost of 
a home pregnancy test arthe difficulty in getting 
a test from a clinic or doctor, in addition, they 
take several more days between making the deci- 
sion to have an abortion and actually obtaining 
one. When asked why they were delayed at this 
stage, poor women are about twice as likely as 
more affluent women (after controlling for other 
personal characteristics) to report having difficul- 
ties in. arranging an abortion, usually because of 
the time needed to come up with die money. 


Moreover, other research shows that poor 
women who are able to raise the money needed 
for an abortion often do so at great sacrifice to. 
themselves and their families. Studies indicate: 
that many such women are forced to divert 
money meant for rent, utility bills-, food or -Cloth- 
ing for themselves and their children. 

One reason why delays in obtaining an abortion 
are important is because the cost and the risk of 
a procedure increases with gestational age. In. 
2001, the average charge for an abortion in 2001 
was $370 at 'IQ weeks' gestation, but jumped to 
$650 at 14 weeks and SI, 042 at 20 weeks. Thus,. 
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the longer it takes for poor women to obtain art 
abortion, the harder it is for them to afford it. In 
addition, the risk of complications increases 
exponentially at higher gestations, so many poor 
women become trapped in a vicious cycle in 
which their difficulties are exacerbated and their 
health risks increased. 

Notably, a poor woman's access to a timely- 
abortion depends on the policy in her state. 
According to the 2004 Guttmacher study, which 
looked at women obtaining abortion In 11 states, 
pod r women living in states that use their own 
funds to pay for all or most medically necessary 
abortions obtain the procedure nearly a week 
earlier than women in the same, states whose 
incomes are 100-149% of the poverty level, 
which are typically too high for Medicaid. By 
contrast, in states that restrict the use of funds 
for abortion, poor and near-poor women have 
their abortion at about the same gestation. 

Perhaps the most tragic result of the funding 
restrictions, however, is that a significant number 
of women who would have had an abortion had 
it been paid for by Medicaid instead end up con- 
tinuing their pregnancy. A number of studies 
have examined how many women are forced to 
forgo their right to abortion end beat children 
they did not intend. Studies published over the 
course of two decades looking at a number of 
states concluded that 18-35% of women who 
would have had an abortion continued their 
pregnancies after Medicaid funding was cut off. 
According to Stanley Henshaw, a Guttmacher 
Institute senior fellow and one: of the nation's 
preeminent abortion researchers, the best such 
study, which was .published in the Journal of 
Health Economics in 1999, examined abortion 
and birthrates in North Carolina, where the legis- 
lature created a special fund to pay for abortions 
for poor women. In several instances between 
1978 and 1993, the fund was exhausted before/ 
the end of the fiscal year, so financial support 
was unavailable to women whose pregnancies 
occurred after that poinLThe researchers con- 
cluded that about one-third of women who 
would have had an abortion if support were 
available carried their pregnancies to term when 
the abortion fund was unavailable. 


Ife n*$yr« 

Most prochoice advocates would probably agree 
that today, just as in the !ete 1970s: when annual 
battles raged in Congress for months at a time; 
the issue of Medicaid funding for poor women 
goes to the heart of who has access to abortion 
in this country and under what circumstances. 
Led by Speaker Nancy Pelosi (D-CA), the House 
leadership is now firmly supportive of abortion 
rights and access, even for poor women, and 
there is in all likelihood a prochoice majority, 
however slim, in the Senate. Yet the issue of 
public funding is not on the table, and it is not 
likely to be in the near-term future. Democratic 
majorities in the House and Senate are fragile; 
and party leaders, who have made it clear that 
they intend to govern "from the center," are 
unlikely to Volunteer to take Up such an inher- 
ently controversial issue anytime soon. Even 
many national prochoice leaders would argue 
that, with a president hostile to abortion rights 
and states like South Dakota passing abortion 
bans aimed at forcing an increasingly conserva- 
tive Supreme Court to reconsider its fundamen- 
tal abortion rulings, this is not the optimal time 
to force a reopening of the funding question. 

Long stymied at the federal level, supporters of 
abortion funding have turned with some opti- 
mism to the states to jumpstart the movement. 
An impatient network of prochoice activists, 
spearheaded by the National Network of 
Abortion Funds, has teamed up to iaunch a 
public education campaign. The campaign, 
Hyde— 30 Years Is Enough!, has been endorsed 
by the major national organizations and is 
thought to have a real chance of paying off in at 
least one state this year. Legislators in Maine are 
poised to debate whether that state should 
become the 18th in the nation to use its own 
funds to subsidize abortions for its Medicaid 
enrollees. It is to be hoped that Maine's cam- 
paign will be successful, and that it will be the 
first Step in an accelerating, albeit undeniably 
uphill, campaign on behalf of the nation's poor 
women and a critical component of their overall 
reproductive health and rights. 
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Insurance Coverage and Abortion Incidence: 
Information and Misinformation 


By - Sa cJurl! Re risen 


W ith a grim inevitability, the issue of 
restrictions on insurance. coverage 
for abortion moved to center stage 
as the congressional health care 
reform debate came to. a head in the fall of 2009. 
What was less predictable, perhaps, was that 
abortion opponents would misuse Guttmacher 
Institute research to bolster their assertion that 
anything short of a flat ban on coverage of the 
procedure would somehow greatly increase the 
number of abortions taking place in the United 
States. According to Richard Land of the 
Southern Baptist Convention, enactment of the 
Senate version of the measure — notwithstanding 
its stringent abortion coverage restrictions — 
would "lead, as some experts project, to a 30 per- 
cent increase in abortions in America. This legisla- 
tion, if passed, will be the largest expansion of 
abortion since the Roe v. Wade decision in 1973." 

The Senate bill was, in fact, enacted into law in 
March 2010 with its abortion restrictions intact 
{related article, page 2}. Since then, however, a 
vastly overstated link between insurance cover- 
age and abortion incidence — and the misuse of 
Guttmacher data to support it — has repeatedly 
been alleged at the state level, including as a 
prominent feature of model legislation drafted 
for state legislators by the antiabortion advocacy 
organization Americans United for Life. The 
Federal Abortion-Mandate Opt-Out Act, which 
would block coverage of abortion in the health 
insurance exchanges to be set up by states, 
asserts that the Guttmacher Institute "confirms 
that, based on Medicaid studies, more women 
have abortions when it is covered by private or 
public insurance programs" 


The referenced Guttmacher "Medicaid studies” 
do indeed conclude that denial of abortion insur- 
ance coverage in the form of Medicaid funding 
impedes a sizable minority of America's poorest 
women from obtaining the procedure — and that 
restoration of coverage would result in an 
increase in abortion incidence among this popu- 
lation. However, the claim that restoration of 
federal Medicaid coverage would result in a sig- 
nificant increase in the incidence of abortion 
nationwide is not supported by the research, and 
extrapolating from Guttmacher's Medicaid find- 
ings to assert that coverage in the private insur- 
ance market is strongly linked to abortion inci- 
dence is entirely illegitimate. 

This is by no means to say that the question of 
abortion insurance coverage is not important. 
Even if coverage may not determine whether 
most women actually obtain a procedure, it may 
have a major impact on the circumstances under 
which they do so and on the perception of abor- 
tion as a legitimate health care service. And on 
these matters, partisans on opposite sides of the 
abortion debate have sharply different views of 
what the situation ought to be. 

Publicly Funded Abortions 

Restrictions in place for more than three 
decades — measures often collectively referred to 
as the Hyde amendment for their original spon- 
sor, former Rep. Henry Hyde (R-l L) — have sharply 
limited the use of federal Medicaid funds for 
abortion services for low-income women, cur- 
rently to cases of life endangerment, rape and 
incest. Under the Hyde amendment, states may 
use their own funds to pay for abortions for 
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their Medicaid enroliees, and 17 states and the 
District of Columbia do so. 

Claims of a strong link between abortion cover- 
age and abortion incidence — both among the 
population of Medicaid enroliees and among 
the population at large— ^purport to be based 
on studies in five states (Georgia, Illinois, North 
Carolina, Ohio andTexas) in which neither fed- 
eral nor state funds for abortion were available, 
These studies generally looked at what hap- 
pened when Medicaid funding restrictions 
were first imple- 
mented some 
three decades 
ago and found 
that approxi- 
mately one in 
four women 
who would have 
had a Medicaid-funded procedure if funds had 
been available were unable to do so. 

Guttmacher Institute researchers— looking not at 
the past but contemporaneously at differences 
between states that are now using state dollars 
to fund abortions for low-income women and 
states where funding is restricted — nonetheless 
found a strikingly similar result. In an unpub- 
lished analysis presented at a scientific confer- 
ence of demographers and statisticians in 2007, 
Guttmacher researchers compared the abortion 
rate (number of abortions per 1,000 women 
15-44) among female Medicaid enroliees in fund- 
ing states with that among Medicaid enroliees in 
nonfunding states. From the differences between 
the abortion rates for Medicaid enroliees in these 
two groups of slates, the researchers concluded 
that restoring funding would result in a 28% 
increase among Medicaid enroliees in states 
where funding is currently restricted. 

But making the leap from a finding that restric- 
tions on public funding make abortion unattain- 
able for about one in four women poor enough to 
be on Medicaid to the assertion that repealing the 
Hyde amendment would significantly increase 
the total abortion rate in those states, let alone in 
the United States as a whole, is entirely unsup- 
portable, This is because only a small proportion 


of women are poor enough to be enrolled in 
Medicaid and therefore affected by the restric- 
tions. In fact, according to the Guttmacher analy- 
sis, lifting the funding restrictions would translate 
into only a 5% rise in the total number of abor- 
tions in the group of states in which funding is 
currently restricted. (Nationwide, only 15% of 
women of reproductive age are covered by 
Medicaid; related article, page 17.) 

And because several of the nation's most popu- 
lous states, such as California and New York, are 
among those 
that use their 
own money to 
pay for abortion 
services for 
poor women, 
the national 
impact of 

repealing the Hyde amendment would be even 
smaller: According to the comparison of abortion 
rates among Medicaid enroliees in funding and 
in nonfundrng states, the number of abortions 
among Medicaid-eligible women nationwide 
would be expected to rise by approximately 
33,000 if the Hyde amendment were to be 
repealed — only a 2.5% increase in the total 
number of abortions performed nationwide. 

In sum, two sets of research yield evidence that 
could be used to get a sense of the potential 
impact of repealing the Hyde amendment. The 
oldest studies, conducted at a time when 
Medicaid eligibility was much more restrictive 
than it is today (averaging 45%. of poverty in 
those states, compared with a national average 
of 85% today), found that about one in four 
women who were denied funding for an abortion 
might be likely to have one if funding were 
restored. More recent work using an entirely dif- 
ferent approach yielded a similar result. Contrary 
to. the allegations of leading antiabortion 
activists, however, both lead to the inescapable 
conclusion that although the impact on Medicaid 
enroliees in states that have implemented the 
funding restrictions may be substantial, the 
impact of repealing the Hyde amendment on 
the overall level of abortion in the United 
States would be minimal. 


By maintaining the Hyde amendment, 
health care reform represents the largest 
expansion of abortion funding restrictions 
since Hyde was first implemented. 
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But, of course, health care, reform does not repea! 
the Hyde amendment. Iri fact, it essentially has the 
opposite impact. By maintaining the Hyde amend* 
men't, health care reform represents the largest 
expansion Of abortion funding restrictions since 
Hyde was first implemented, This is both because 
the health care reform law Includes a dramatic 
expansion of the overall Medicaid program to 
include all individuals with incomes under 133% 
of the federal poverty level ($24,352 for a family of 
three) and because the effect of that expansion 
will be felt disproportionately in states that do not; 
subsidize abortion with their own funds. 

According to a 2010 study conducted for the 
Kaiser Commission on Medicaid and the 
Uninsured by researchers from the Urban 
Institute, the Medicaid expansion provision wiif 
bring Medicaid coverage to arradditiortal 15.9 
million Americans by 2019. More than two-thirds 
of these new Medicaid enrollees will live in 
states where Medicaid funding for abortion is 
currently restricted. Moreover, the impact of the 
expansion will be more pronounced in states in 
which Medicaid coverage is currently less gener- 
ous and in which more residents are uninsured. 
As a result, the group of states in which public 
funds are not available for low-income women 
needing an abortion will see a disproportionate 
impact from the Medicaid expansions in health 
care reform: The proportion of adults who are 
uninsured is expected to fall by 49% in the non- 
funding states, compared with. 41% in the states 
where public funds are available. 

Private Insurance Coverage 

Claims by antiabortion leaders about the impact of 
Medicaid coverage on the nationwide abortion 
incidence constitute a serious misuse of 
Guttmacher data, but any use of those data to 
make allegations about the. impact of coverage in 
the: private market is completely unfounded. The 
Guttmacher Institute has not studied the impact of 
private insurance coverage of abortion. In fact, any 
discussion of the impact of the federal health care 
reform law on levels of. abortion among those with 
private coverage is speculative at this point. 

What is known is that under the legislation, 
some 16 million individuals who would other- 


wise be uninsured are projected to have 
private coverage by 2019, according to the 
Congressional Budget Office. The legislation 
signed into law in March will make it extremely 
difficult for insurers to include abortion Coverage 
in the plans they will be marketing on the health 
insurance exchanges through which these indi- 
viduals will be. purchasing insurance. Indeed, the 
statute's coverage restrictions are so stringent 
that leading insurance experts have suggested 
that most insurers will simply decline to. sell 
policies covering abortion on the exchanges— 
and eventually in the broader private market as 
well. Vet, even if some newly insured women 
do receive coverage for abortion, there fs little 
reason to think that it would open new doors 
for those women to obtain abortions that they 
cannot afford today. These women, by definition, 
will have incomes higher than those on 
Medicaid, as the insurance exchanges will be 
designed for Americans with incomes above the 
133% of poverty cutoff for Medicaid. And even 
when income eligibility ceilings for Medicaid 
were much lower than they are today, and far 
lower than they will be in 2019, three in four 
Medicaid enrollees were still able to obtain dri 
abortion in the absence of coverage. 

Meanwhile, a study published in the March 2010 
issue of the New England Journal of Medicine 
did look at changes in the incidence of abortion 
in a state that adopted o universal insurance 
coverage policy but without any of the kinds of 
abortion coverage restrictions included in the 
federal legislation, This analysis, by Patrick 
Whelan of Harvard Medical School and 
Massachusetts General Hospital, examined the: 
impact of insurance coverage in Massachusetts, 
a state whose experiment in health care reform 
is often cited as the model for the federal legisla- 
tion. Massachusetts enacted its own universal 
health care plan in 2006. Since the beginning of 
2007, the state has provided subsidized coverage 
to individuals with an income up to 300% of the 
federal poverty line who are either seK-empioyecf 
or unemployed, as well as to small businesses. 

In stark contrast to the federal law, abortion is 
covered for individuals With subsidized coverage,; 
known as Commonwealth Care, as weli as lor 
Medicaid enrollees. 
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Yet, since the enactment of health care reform, 
the number of abortions tn the state fell from 
24,245 in 2006 to 23,883 in 2008, a decline of 
1.6%, even as the insured population grew by 
5.9% over the same period. (The number of abor- 
tions to teens fell by 7.4% over the same time 
period.] According to Whelan, these decreases 
came during a period of rising birthrates and 
population growth, which meant that the abor- 
tion rate in the state declined from 3.8 per 1,000 
Massachusetts residents in 2006 to 3.6 per 
1,000 in 2008: 

The number of abortions in Massachusetts has 
reached its lowest level since the 1970s, even 
though more residents than ever were covered 
by health insurance and virtually all insurance 
plans covered abortion, As a result, Whelan 
noted, "The recent experience in Massachusetts 
suggests that universal health care coverage has 
beeri associated with a: decrease in the number 
of abortions performed, despite public and pri- 
vate funding of abortion that is substantially 
more liberal than the provisions of the federal 
legislation" 

Underlying Causes and Real Solutions 

History, common sense and available data ail 
suggest that insurance coverage for abortion is 
not a significant driver of the incidence of abor- 
tion, any more than insurance coverage of preg- 
nancy-related care drives the number of babies 
born each year. Even the legalization of abortion 
nationwide that came with Roe v. Wade in 1973 
did not somehow "create" abortion. Indeed, 
although the U.5. .abortion rate rose rapidly in 
the years immediately following the Supreme 
Court decision before leveling off in the early 
1980s, this was to a considerable extent because 
of legal abortions replacing abortions that previ- 
ously had been performed illegally and had gone 
uncounted. 

This reality is entirely consistent with the experi- 
ence in other countries with generous abortion 
coverage under their national health systems. In 


the Netherlands and Germany, for example, 
where almost all abortions are free to. citizens, 
abortion rates are less than half that in the 
United States. And in Canada, which has no 
national restrictions on abortion as weli as a 
comprehensive national health system, the 
abortion rate is considerably below ours. 

A wealth of evidence from around the: world con- 
firms that underlying levels of unintended preg- 
nancy are the best predictor of abortion rates. 
Countries with low rates of unintended preg- 
nancy have low rates of abortion, and vice versa. 
But what insurance coverage can affect to a much, 
more significant degree are the conditions under 
which the procedures take place. Research on 
poor women affected by the funding restrictions: 
under Medicaid shows both the financial obsta- 
cles women living at or near the poverty line 
must surmount and the personal indignities they 
must endure to obtain an abortion in the absence 
of Medicaid coverage. Moreover, poor women 
having an abortion do so more than a week later 
than do more affluent women, likely reflecting 
their increased difficulty in securing funds. 

Better-off women with private insurance may not 
have to make the same financial sacrifices that 
poor women do to obtain an abortion, but they 
face many of the same indignities. From bogus 
"informed consent" procedures and waiting peri- 
ods to unnecessary and costly ultrasound man- 
dates. women seeking an abortion and the pro- 
fessionals providing the service are subjected to 
a host of restrictions and requirements not 
imposed on any other legal medical procedure in 
the United States. In that light, the campaign to 
end insurance coverage is yet another compo- 
nent of a long-standing and concerted effort by 
abortion rights opponents to paint abortion and 
ensure its societal treatment as something other 
than a legitimate medical procedure. And that is 
why, however limited the relationship between 
abortion coverage and actual abortion incidence: 
may be. the eventual success or failure of that 
campaign will be consequential. 
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Physicians for Reproductive Choice and Health (PRCH) is a doctor- 
led national advocacy organization. Since 1 992. PRCH has used evidence 
based medicine to promote sound reproductive health policies. PRCH's 
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network of physicians includes practitioners in obstetrics and gynecology, 
pediatricians, fertility doctors, family physicians, cardiologists, neurologists. 
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radiologists, and others. We bcMievc in reproductive choice for everyone. 

PRCH welcomes the opportunity to submit testimony on H.R. 3. 
misleadingly named the “No Taxpayer Funding for Abortion Act.*’ Other 
organizations will certainly discuss in detail the possible impact of this bill on 
the private insurance market for abortion 3nd consequences for the tax code. 
As an obsletrician/gynecologist who represents a large network of physicians. 

I will discuss the women and families whose lives will be affected by this 
dangerous legislation. 

Even, day my colleagues and I treat women who are able to use their 
insurance to obtain needed medical care. Sadly, we also see women 
struggling to make the best decision for themselves and their families without 
the financial resources to pay for an abortion. H.R. 3 would not only decimate 
private insurance coverage for abortion, but also contains very limited 
exceptions that make no provision for a woman’s health. This bill ignores the 
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very real situations women face and, if enacted, would have a devastating impact on their ability 
to access safe and legal abortion care. 

In my practice in Wisconsin, 1 had a patient, Beth. Beth was pregnant with her first 
child and looking forward to becoming a mother. Three months into her pregnancy, she 
developed dangerously high blood pressure. Without an abortion, she could have had a stroke or 
kidney damage. She made the very hard decision to end her pregnancy. Beth’s medical 
condition is just one of many that can complicate pregnancy. But H.R. 3 would leave women 
like Beth without insurance coverage for abortions necessary to protect their health. 

My colleague and fellow PRCH board member Dr. Nancy Stanwood from Rochester, 
New York, has seen the impact of policies such as this. She had a patient, Carol, who was 
excited to give birth to her first child. Her husband was a Marine, serving in Afghanistan. Their 
health insurance was provided through the military. Sadly, in Carol’s second trimester, she 
learned that her baby had anencephaly; it would be born without a brain. 

After much painful deliberation, she and her husband chose abortion. They were shocked 
to learn that their health insurance would not cover the abortion and would only cover situations 
where Carol’s life was in danger. Her husband was outraged, telling Dr. Stanwood, “I’m over 
there defending my country, and they won’t even take care of my family?” Under this bill, 
insurance coverage could be barred for heartbreaking situations like Carol’s. 

Dr. Kristina Tocce in Denver treated a patient with a complicated pregnancy. An 
ultrasound showed that her patient Consuela’s fetus was not developing kidneys. Most infants 
with this problem do not live more than a few hours. Also, Consuela’s placenta was covering the 
opening to her cervix; this condition, if left untreated, can result in life-threatening bleeding 
during delivery and requires a cesarean section. Conseula and her husband decided to terminate 
All patient names have been changed to protect confidentiality. 
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the pregnancy, but her insurance was through Medicaid. Because Consuela’s medical condition 
did not yet endanger her life, she did not qualify for abortion coverage under Medicaid’s life 
exception. Out of pocket, her abortion would have cost more than $4,000, an impossible sum. 
Consuela continued to carry the pregnancy and suffered tremendous emotional turmoil. Six 
weeks later, her fetus died in utero. The legislation under consideration would put women all 
over the country into situations like Consuela’s. 

In Seattle, Dr. Deborah Oyer had a patient, Allison, a 34-year old mother of three with an 
unintended pregnancy. She was still deciding whether to continue her pregnancy when she 
discovered her youngest child had leukemia. She and her husband quickly realized that they 
could not have another child at that time. Allison needed to take leave from work and stay at the 
hospital with their daughter for the many treatments to come. Her husband needed to stay at 
home, two hours away from the hospital, to work and care for their two other children. 
Fortunately, Washington Medicaid covered her abortion. But Allison and her family would have 
faced great hardship if they had had to pay out of pocket. Access to affordable insurance that 
covers abortion is essential for women and their families. 

H.R. 3 also has an expansive refusal clause that allows individuals and entities to refuse 
to provide abortion care, potentially even in emergency situations. Dr. Sara Imershein in 
Washington, DC, cared for a pregnant mother of two, Brenda, who had vaginal bleeding and 
bulging membranes — a sign in this case of an inevitable miscarriage. Brenda needed an abortion 
to stop the bleeding and avoid having a blood transfusion. The religious hospital where she was 
being treated opted to transfer Brenda across state lines to another facility, where she did need to 
have a blood transfusion. Treatment at the original facility would have been safer and less 
expensive. Such refusal to provide immediate medical care harms women. 
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For these real women and their families, abortion was a difficult decision made after 
consultation with their physicians and consideration of the medical issues involved. Abortion 
was a critical medical procedure that protected their physical health as well as the health and 
well-being of their families. While the egregious trivialization of rape has reportedly been 
removed from the bill, H.R. 3 still threatens millions of American women by making insurance 
coverage for abortion impossible to obtain. No consideration is afforded to protect women’s 
health. Real women like Beth, Consuela, Allison, and Brenda will suffer as a result. It is critical 
to the lives and health of American women that this bill be defeated. On behalf of PRCH, I 
thank you for the opportunity to submit this testimony. 
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Letter from Cassing Hammond, MD, Director, Section of Family Planning & Contra- 
ception, Associate Professor of Obstetrics and Gyncology, Northwestern Feinberg 
School of Medicine, and Chair, National Abortion Federation Board of Director 



February 14, 2011 

Dear Members of the House Judiciary Subcommittee on the Constitution: 

I am writing regarding recent Congressional testimony for HR3, the “No Taxpayer Funds for 
Abortion Act” and HR 358, the “Protect Life Act”. As an obstetrician-gynecologist with more 
than 20 years of experience providing both obstetric and complex abortion care, I wish to set the 
record straight. 

I direct Northwestern University’s Center for Family Planning & Contraception as well its 
academic Section of Family Planning. The medical center where I work performs nearly 13,000 
deliveries annually. Most patients are healthy women having healthy babies, but I am frequently 
asked to provide abortions for women confronting severely troubled pregnancies or their own life- 
endangering health issues. Physicians who provide health care to women cannot choose to ignore 
the more tragic consequences of human pregnancy — and neither should Congress. The following 
portraits of the women I see illustrate just a few of the circumstances where abortion saves 
women’s lives: 

* One of my own obstetric patients carrying a desired pregnancy recently experienced 
rupture of the amniotic sac at 20 weeks gestation. The patient had a complete placenta 
previa, a condition where the afterbirth covers the opening to the uterus. Although the 
patient hoped the pregnancy might continue, she began contracting and suddenly 
hemorrhaged, losing nearly a liter of blood into her bed in a single gush. Had we not 
quickly intervened to terminate the pregnancy, she would have bled to death, just as 
women do in countries with limited access to obstetric services. 

* My service frequently receives referrals from Northwestern’s Division of Maternal Fetal 
Medicine and other high risk pregnancy services throughout the Chicago area. One of 
the more frequent reasons for referral is preterm rupture of membranes with 
chorioamnionitis, an intrauterine infection which can develop at any time during 
pregnancy. Since antibiotics will not sufficiently penetrate the endometrial cavity 
containing the baby, the treatment for this condition is to evacuate the uterus. If the 
infection occurs at term, we deliver the baby. If the condition occurs before 24 weeks, we 
must abort the pregnancy lest the patient become septic and die. Over my years of 
practice, I have had many patients who would have died without access to abortion in this 
situation. 

* My sendee often receives consults regarding patients with serious medical issues 
complicating pregnancy. We recently had a 44-year-old patient whose pregnancy had 
been complicated by a variety of non-specific symptoms. A CT scan obtained at 23 weeks 
gestation revealed that the patient had lung cancer that had metastasized to her brain, 
liver, and other organs. Her family confronted the difficult choice of terminating a 
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desired pregnancy or continuing the pregnancy knowing that the physiologic burden of 
pregnancy and cancer might worsen her already poor prognosis. The family chose to 
proceed with pregnancy termination. 

My service often receives referrals regarding unusual obstetric conditions because we 
work at a tertian'' care center. One complex condition referred to my sendee involved a 
patient who had a twin gestation in which one of the embryos was a molar pregnancy. 
Molar pregnancy is an abnormal pregnancy' in which the embryo fails to develop — or 
develops partially — and the placenta develops into grape like tissue clusters. The 
abnormal placenta of molar gestation expands the uterine cavity' and often causes severe 
hemorrhage. Patients are also more likely to develop a number of other medical problems 
during their pregnancy including intractable nausea and vomiting and early onset 
hypertensive disorders. Longer term, molar gestation places the patient at higher risk of 
developing choriocarcinoma, a cancer in which placenta-like material spreads throughout 
the body. Most molar gestations involve no embryo, but this patient had one normal twin 
and one molar gestation. Although she was only 22 weeks gestation, her uterus already 
approximated the size of a term pregnancy containing enough grape like clusters of 
placenta to fill a milk crate. We admitted the patient to the intensive care unit, obtained 
10 units of blood in case severe bleeding occurred, and successfully' terminated the 
pregnancy. By intervening when we did, we preserved the patient 1 s life, her health, and 
her ability' to have children in the future. 

My service sometimes sees patients who have received organ transplants or are awaiting 
transplants. I remember one woman in her early twenties who had end stage alcoholic 
cirrhosis of the liver. She had stopped using alcohol and successfully' balanced school, 
work, and frequent hospitalizations to deal with her severe liver disease and related 
disorders. While awaiting a transplant, she conceived. She decided to terminate the 
pregnancy' rather than accept the risks to her life and health posed by' continued gestation. 
We have cared for other patients who chose to terminate while awaiting transplant or 
after undergoing transplant of heart, liver, and other organs. Although some of these 
patients might manage to continue pregnancies to term, each patient’s circumstance is 
highly' variable with unpredictable risk to life and health. 

A colleague on my team recently' took care of another patient with leukemia. We have 
had many during my 15 years at Northwestern. Several years ago, we had three patients 
with leukemia requiring pregnancy' terminations at approximately' the same time. Because 
leukemia causes abnormal blood cells, patients with leukemia confront increased risk of 
both bleeding and infection. Pregnancy' compounds these risks, particularly' if they' need 
to receive ongoing chemotherapy during the pregnancy. 

My' sendee frequently 7 sees patients with early' pre- eclampsia, often referred to by the term 
“toxemia”. Pre- eclampsia usually' complicates later gestation, but occasionally' complicates 
pregnancy as early as 18 to 20 weeks, well before the fetus is viable. The only treatment 
for severe pre- eclampsia is delivery'. Otherwise, the condition will worsen, exposing the 
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mother to kidney failure, liver failure, stroke and death. One Christmas morning I had to 
leave my own family so that I could provide a pregnancy termination for a remarkably 
sick, pre-e clamp tic teenager. 


Patients like those described above rarely knew that pregnancy could jeopardize their lives and 
health. Some opposed “abortion’', even while they themselves were undergoing an abortion. Like 
most tertian 7 obstetric centers, we receive referrals of such patients from within our own system 
and throughout our metropolitan area. Some of the referrals come from providers or sectarian 
institutions that ostensibly oppose abortion, but rely upon us as the “safety valve” to assure that 
patients get care they need and deserve. We usually manage to intervene before a risk to health 
becomes a risk of life, but we do so because the law currently embraces patient and provider 
autonomy. What will obstetricians do when the law criminalizes interventions needed to save the 
lives of our daughters, wives, and mothers? Should health insurance only cover the cost of 
obstetrics when everything goes well — or should it also cover the cost of a standard obstetric 
procedure when the patient’s life and health is most at risk? 

I hope our elected representatives will allow those of us who experience these circumstances on a 
regular basis to set the record straight — and prevent the passage of legislation that would harm 
women, families, and those who care for them. 


Cassing Hammond, MD 

Director, Section of Family Planning & Contraception 
Associate Professor of Obstetrics and Gyne colog) 7 
Northwestern Feinberg School of Medicine 

Chair, National Abortion Federation Board of Directors 
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Prepared Statement of the National Abortion Federation 



Testimony of the National Abortion Federation on HR 3: 

An Unprecedented Attack on Women’s Access to Abortion Care 

On February 8, 2011, the House Judiciary Subcommittee on the Constitution heard testimony 
on HR 3, the “No Taxpayer Funding for Abortion Act,” sponsored by Representative Chris 
Smith. Despite its name, HR 3 goes far beyond codifying the current ban on federal funding for 
abortion care. HR 3 would make it all but impossible for women to get insurance coverage for 
abortion care in the new state health exchanges, even if they pay with their own money. This 
extreme bill would also let public hospitals refuse to provide emergency abortion care even when 
necessary to save a woman’s life. 

The Emergency Medical Treatment and Active Labor Act (EMTALA) creates a legal safety net 
guaranteeing that anyone in need of emergency health care, including those people unable to pay 
for health care, cannot be denied such care at public hospitals. HR 3 would strip EMTALA of 
its power to ensure that women who are in emergency situations receive life-saving abortion care 
at public hospitals, with disastrous consequences for poor women in emergency situations. 

Proponents of the bill assert that abortion care is never necessary to save a woman’s life; however, 
that is simply not true. In fact, just last year, such a case garnered national media attention when 
a Catholic nun and longtime administrator of St. Joseph's Hospital and Medical Center in 
Phoenix was excommunicated for allowing a woman to terminate her pregnancy in order to save 
her life. 

The pregnant woman was critically ill with pulmonary hypertension, which limits the ability of 
the heart and lungs to function. According to a statement from St. Joseph’s Hospital Vice 
President Suzanne Pfister, “In this tragic case, the treatment necessary to save the mother's life 
required the termination of an 11 -week pregnancy.” 

On the National Abortion Federation’s toll-free Hotline, we have heard from many other 
women who needed to obtain abortion care in order to save their lives — women who had cancer 
and needed to immediately begin live-saving treatment. Such treatment would harm the fetus 
and is incompatible with carrying the pregnancy to term. Dr. Cassing Hammond, Director of 
the Section of Family Planning and Contraception at Northwestern Feinberg School of 
Medicine, provided written testimony to the Subcommittee on the Constitution chronicling the 
life-saving abortions he is regularly called upon to provide. 

Additionally, HR 3 would permanently ban all federal funding for abortion care, thereby 
endangering the health of women who rely on the federal government for their health care. Even 
though abortion has been legal in this country for more than 35 years, restrictions on public 
funding make it unavailable to many women. These include low-income women eligible for 
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Medicaid, federal employees insured by the Federal Employees Health Benefits program, 
women in the military, and Native American women who rely on the Indian Health Sendee for 
health care. This is an unjust restriction. Women should have access to abortion care regardless 
of the fact that they depend on the federal government for their health care. 

HR 3 also interferes with the District of Columbia’s ability to determine for itself how to use 
locally raised funds. The bill prohibits the use of local revenue for abortion care as part of the 
Medicaid services provided by the District. 

Current law prohibits using federal funds for abortion care unless the pregnancy is a result of 
rape or incest or in certain circumstances that endanger the life of the pregnant woman. In 
addition to the prohibitions on abortion care already detailed above, Representative Smith’s bill 
is so extreme that the original language attempted to narrow the definition of rape and incest. 
After weeks of public outcry. Representative Smith promised to remove this offensive language 
from HR 3. He has yet to do so. 

The narrowing of the rape and incest provisions are an indication of the extreme nature of HR 3. 
This bill would adversely affect the lives and health of women. Abortion care is basic health care 
for women and should not be treated differently from other health care services. 

HR 3 could have devastating consequences for the more than one million women who choose 
abortion each year — women like Dana Weinstein and Mary Vargas who stood with Democratic 
Members of the House of Representatives to oppose both HR 3 and HR 358, the ‘‘Protect Life 
Act.” Dana and Maty explained how these two bills would have impacted their ability to make 
the decisions that were best for their families. 

Dana found out during a very wanted pregnancy that her baby was missing a main part of its 
brain, and that the surface of the brain was malformed and severely underdeveloped, a condition 
called polymicrogyria. Her baby would likely not survive birth. Dana and her husband did not 
want to bring a child into the world that would only be here in a vegetative state, if at all. 

Dana was unable to obtain the abortion care she needed in her home state of Maryland, so she 
had to travel across the country to Colorado to one of a small number of specialized providers 
and pay $17, 500 out-of-pocket for her care. She then had to enlist the help of legal counsel and 
spent more than a year appealing before her insurance company finally agreed to cover the total 
cost of her abortion care. However, it was a significant financial burden for her family to 
shoulder, especially at such a devastatingly emotional time. 

After undergoing years of fertility treatments, Maty was pregnant with a son, already named 
David, when she found out at 22 weeks of pregnancy that due to the atrophy of his lungs and 
kidneys — a condition known as Potters Syndrome — there was virtually no chance of his survival 
beyond a few hours, if indeed he survived until birth. Her husband was a federal employee so 
their insurance would not cover her abortion care. 
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Maty and her husband were faced with the choice of terminating the pregnancy if they could 
afford the out-of-pocket expenses, or waiting and allowing their son to suffer without comfort — 
to feel his bones being crushed and broken in the absence of amniotic fluid, until he died in 
utero, or at delivery, suffocating to death in the absence of developed lungs. As Maty describes, 
they chose to terminate the pregnancy “because choosing mercy was the only thing we could do 
for our unborn son.” 

HR 3 is an unprecedented attempt to restrict women’s access to abortion care. This bill would 
prevent millions of American women from obtaining insurance coverage for abortion care even if 
they pay with their own funds. It is imperative that we defeat this extreme attack on women, and 
ensure that women like Dana and Maty can access the abortion care they need. 

Statement of Dana Weinstein 

Good afternoon. My name is Dana Weinstein. In July 2009, 1 was happily pregnant and 
excitingly, anxiously expecting the arrival of our second child. For nearly 8 months, I had been 
loving my baby in utero and explaining to our then 2.5 year old son that he was going to become 
a big brother. Never, EVER did I imagine I would need to have an abortion... and certainly not 
one so late in my pregnane} 7 . 

At my 28 week sonogram the ventricles in our baby’s brain measured a little elevated and my 
perinatologist arranged for further testing. Two weeks later, I had an MRI performed to see 
what was going on inside my baby’s head. It was then that we learned the shocking, horrific, and 
devastating news. Our baby was missing a main piece of its brain. . .the part that connects the 
right and left hemispheres literally wasn’t there. It never developed. This is known as agenesis of 
the corpus callosum. Even worse, the surface of the brain was malformed and severely 
underdeveloped, a condition called polymicrogyria. Additionally, where brain mass and tissue 
should have grown and been plentiful, only large pockets of empty space and gaping holes 
existed. Despite all the prenatal care and testing I had throughout the pregnancy, this was not 
detected until I was seven and a half months along. And no amount of surgery, medicine or 
physical therapy could reverse, improve, or fix this horrendous diagnosis. 

We learned that because of the severe brain anomalies, our baby would have had on-going 
seizures 70% of the time. And that was best case scenario. Our daughter would lack the physical 
coordination to suck, swallow, feed, walk, talk or know her environment — if she survived birth at 
all. The sonogram already showed the baby was not swallowing. And in hindsight, I believe her 
constant, non-stop movements — movements that I so lovingly joked about throughout the 
pregnancy as being payback for having a calm, easy-going first child — were the result of spasms 
caused by the brain abnormalities. 


If we had carried our baby to term, we would have needed a resuscitation order in place prior to 
giving birth as she was incapable of living without significant medical assistance. 
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We did not want our daughter to exist solely because of machines. We did not want to bring a 
child into this world that would only be here in a vegetated state, if at all. For our baby, for our 
son, and for our family, my husband and I made the heartbreaking decision to terminate the 
pregnancy. We did what I believe was the most loving, humane act a parent could do — put an 
end to our baby's suffering. 

Because I was late in my pregnane) 7 , 1 had to travel to Colorado to one of a handful of facilities in 
the U.S. that provides later abortion care. It was awful to go through the hell of ending my very 
much wanted and loved pregnancy 7 and to have to do it across the country, so far from my home 
and loved ones. 

My upfront medical expenses were $17,500, which does not include an additional $3,000 in 
travel costs to obtain care. Since I had to go to an out of network provider, the maximum my 
insurance would cover was just $1,200. With the help of legal counsel and more than a year of 
appealing, my insurance company finally agreed to cover the total cost of my abortion care. The 
financial stress caused my family unnecessary anxiety 7 during an -already heartbreaking, 
devastating, and frightening time. 

To be forced to earn 7 a pregnanq^ to term because of a lack of financial resources or insurance 
coverage is beyond cruel, especially in situations like mine. The week I had to endure between 
learning the devastating diagnosis and when I could begin the termination process was 
agonizing. Each constant movement of my baby — movement that for months had brought me 
such joy and reassurance — was like a dagger to my heart. Looking down at my full pregnant belly 
knowing how sick my daughter was, and knowing that she would not live was horrendous. To 
force women to endure this for weeks or even months and give birth because of a lack of medical 
coverage is outrageous. 

I am appalled that Congress is taking up this issue again. I can’t help but ask. . .what about 
circumstances like mine? How can families facing such a terrible prognosis be omitted from 
abortion coverage? We exist and as painful as it is to talk about, we need to be heard and we need 
to be considered. 

To say I am angered by those who are trying to prevent abortion coverage in the health care 
system is an understatement. I applaud our leaders and members of the Judiciary Committee 
here today who are taking the brave step in fighting against those trying to prevent women like 
me from being allowed to have the option to terminate my pregnancy and to have insurance 
coverage. 

I am speaking today for all the women who are too fearful or made to feel ashamed, to put a face 
on abortion. I’m speaking today on behalf of my daughter, who I know is in a much better place. 
And, I’m speaking today for all of the women, who like me just a year and a half ago, never 
imagined they would need the help of an abortion. 

Thank you. 
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Statement of Mary Vargas 


Good morning. My name is Maty Vargas. I am a lawyer and a mother, and like most Americans 
I would lay down my life for my children. Like many women I never thought I would choose to 
end a pregnanq', but that was before David. As I make plans to visit the grave of my son on the 
anniversary of his death next week, I know that the choice a woman makes is not always what 
she would have anticipated before an abstract tragic reality became her own story. 

As a lawyer, I represent people who are seeking dignity and equality. I represent both individuals 
with disabilities who experience discrimination and women who are denied insurance coverage 
for abortion care — because both in the end are about dignity and fundamental human rights. 
Because of my experiences, both personal and professional, I believe in a woman’s right to 
choose. 

When I was 22 weeks pregnant with my very much wanted second son whom we had already 
named David, he was diagnosed with a fatal form of Potters’ Syndrome. His kidneys had 
stopped working and atrophied. As a result, his lungs could not develop. \'V e prayed that we 
could hold him, regardless of disability, but our options were unspeakable. 

We could terminate the pregnancy, if we could find doctors and nurses willing to provide care, 
and if we could pay for it out of pocket, since my husband’s insurance was restricted from 
covering abortion care. Or we could wait. W e could allow our son to suffer without comfort, to 
feel his bones being crushed and broken in the absence of amniotic fluid, until he died in utero, 
or at delivery, suffocating to death in the absence of developed lungs. Two specialists confirmed 
that he had no chance at life. 

We struggled with the moral questions, the ethical questions, the religious questions, the 
practical questions, and how to explain to our living child that his brother would not be coming 
home. We questioned the meaning and value of mercy. 

We “chose” to end the pregnancy - not for us, but because choosing mercy was the only thing we 
could do for our unborn son. I would have liked to have held him. Yet, I know our decision was 
the right one for our child. I know because of this experience that many times the choice to 
terminate a pregnane} 7 is made because a woman value’s life: because she or her unborn child, or 
both is dying, or because they are suffering towards no purpose. 

It wasn’t a choice I would wish on my worst enemy, but I’m grateful the choice was mine. As a 
lawyer, I carry in my heart the words of a client who described what it felt like to lose her child. 
Late in her pregnancy, despite the best prenatal care, she faced a devastating medical diagnosis 
that her baby was missing a main part of its brain and would likely not survive or only survive in 
a vegetative state. She considered her imborn child’s suffering, and made the difficult decision to 
end her pregnancy. She described feeling as if she would literally go insane with grief at the loss. 
In this devastating time, she discovered that her ability to make the choice to terminate her 
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pregnancy — a choice which she and her husband and her faith leader believed moral and right — 
was restricted by her state government and her insurance carrier. 

Not only did she have to go through the hell of ending her very much wanted and loved 
pregnancy, but she had to do it across the country far from her home and loved ones because care 
was not available in her state. And she had to obtain legal counsel, and spend more than a year 
appealing to her insurance company before the} 7- would finally agree to cover the more than 
$ 17,000 she had to pay out of pocket for the abortion care she needed. 

In the end, what I know to be true both as a professional and as a mother, is that the decision to 
terminate a pregnancy is a decision that can never be understood at a distance. It is because of 
these real life experiences with abortion, that I am appalled by the legislative efforts that deny the 
complexity of abortion, and the freedoms at stake. Neither the Smith Bill nor the Pitts Bill is a 
simple codification of existing restrictions on abortion (of which there are, already, many). This 
legislation is a deliberately crafted framework designed to remove abortion as an option for 
women, regardless of their circumstances. These bills would put women’s lives and health at risk, 
and prevent women like me from exercising their own faith and morality. This cannot be who we 
are as Americans. 

Thank you. 


*** * 

The. National Abortion Federation (NAF) is the professional association of abortion providers in North America. 
Our mission is to ensure safe, legal, and accessible abortion care, which promotes health and justice for women. 
Our members include clinics, doctors' offices, and hospitals, who together care for more than half the women who 
choose abortion each year in the. United States, Canada , and Mexico City. For more, information , visit our 
website at www.prochoice.org . 
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Prepared Statement of Silvia Henriquez, Executive Director, 
the National Latina Institute for Reproductive Health 



National Latina Institute for Reproductive Health 


H.R. 3 “No Taxpayer Funding for Abortion Act” 

An Attack on Women of Color and Low -Income Women’s Health 

Testimony submitted by 

Silvia Henriquez 
Exec u Live Director 

National Latina Institute for Reproductive Health 

U.S. House of Representatives 
Committee on the Judiciary 
Subcommittee on the Constitution 

February 8, 2011 


Members of the J udiciary Subcommittee on the Constitution: i am honored to submiL tills testimony 
on behalf of the National Latina Institute for Reproductive Health. 

The National Latina institute lor Reproductive iiealLh (NL1R11) strongly urges the committee to 
oppose H.R.3, the so-called “No Taxpayer Funding for Abortion Act.” NLIRH works to ensure the 
fundamental human right lo reproductive health forlutinas, their families and theireommuniLies. 
This bill will harm women, families and small businesses. 

II.R..3 will codify harmful laws such as the Hyde Amendment, a discriminatory restriction that bars 
low -income women’s access to abortion services, except in extreme circumstances. In addition to 
low "income women who are negatively impacted by the Hyde Amendment, other women that will be 
negatively impacted by these sorts of restrictions include women in the military, federal employees, 
residents of the District of Columbia, and American Indians and Alaska Natives. Abortion 
restrictions should not be codified and instead should be eliminated from federal law entirely. Hyde- 
like restrictions on abortion coverage impair the health of the tens of millions of women who rely on 
the government for their health care. Additionally, they disproportionately harm women of color, 
including Latinas who are disproportionately represented in these groups. 

In addition Lo the codification provisions of H.R.3, the billgoes much further Lhan current 
restrictions on public coverage of abortion sendees. The bill would undermine women’s access to 
reproductive health care in the following ways: 

• Usurp local decisions to cover women’s health care equitably established under the 
health care reform law T 

New York City Wasliington, DC 

50 Broad Street, Suite 1937 1901 L Street NW, Suite 300 

New York, NY 10004 Washington, DC 20036 

Phone:212 422-25.53 Fax:212-422-2556 Phone:202-621-1435 Fax: 202-393-8584 



126 


• Increase health disparities lor women of color and low-income women 

• Impose tax penalties on millions of families whose insurance covers women’s heath 
care equitably. These penalties will negatively affect small businesses 1 ^, low and 
moderate income families, self-employed people, displaced workers and individuals 
who spend a large proportion of their income on health expenses 

• Tssentially eliminate private health insurance coverage for abortion,, even though the 
coverage is paid for with privaLe funds, as already mandated by federal law. 
Currently, 87% of private insurance plans cover abortion care; tins bill will eliminate 
benefits for mi I lions of women 

• Make permanent Lhose laws that obsLruct women’s health 

• Potentially deny women abortion procedures in life-threatening situations 

Abortion is a legal procedure that is part of a woman’s reproductive health options. Women of color 
are actively at the forefront of the movement for reproductive justice and are coming out of the 
shadows demanding fair and equal reproductive rights. In a California survey, 65% of U.S.-born 
Latinos said that government should not interfere with o ur personal decisions about abortion. 3 

This bill would have a devastating impact on poor women, particularly Tatinas and communities of 
color and is another callous attempt to restrict access to abortion at our expense. History tells us 
that making abortion too expensive as a means to reduce abortion rates is not only impractical, it is 
unjust. 

o 25% of all women obtaming abortions are Larinas 

o 42% of women obtaining abortions have incomes below 100% of the federal poverty 
line. Between 2008 and 2009, the poverty rate increased for His panics from 23.2% to 
25.3% 

Low-income women who are denied abortion coverage have to postpone paying for other basic needs 
like food, rent, heating and utilities to save money needed for an abortion. In addition, the time 
needed to save money means that low-income women tend to have abortions two to three weeks 
later than other women. In some cases, women that cannot pay for an abortion resort to self-inducing 
abortion or seeking unsafe, illegal abortions from untrained, unlicensed practitioners. Women of 


1 Small businesses run by women will create one-third of all new jobs according to the Guardian Life Small 
Business Research Institute. Mark D. Wolf. Women-Owned Businesses: America's New Job Creation Engine. 
Forbes. Jan. 12, 2010. http://www.forbes.com/2010/01/12/small-business-job-market-forbes-woman- 
entrepreneurs-economic-growth.html. Accessed February 3, 2011. 

2 28.2% of U.S. businesses are owned by women and 6.8% of U.S. businesses are owned by Latinos. U.S. 
Census Bureau, State & County QuickFacts, USA. Available at: 
http://quickfacts.census.gov/qfd/states/00000.html. Accessed February 3, 2011. 


3 Public Policy institute of California, Available at: 


. Accessed February 7, 2011. 
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color are disproportionately low-income and these conditions excessively impact these communities. 
Forcing women into the shadows of healthcare has never improved fami lies or communities. 

Although the authors of Ff.R.3 attempted to quiet the public’s outcry against this bill by removing 
one word. Lhal narrowed the definition of rape, the removal of the word, “forcible" does not correcL 
the larger maladies inherent in the measure. The original cruel restrictions for victims of sexual 
violence demonstrate a complete disregard for women’s safety and wel I being that can be found in 
every section of this bill. In JacL, a l the same lime that the word forcible was removed, a provision 
was added to a similar attack on women’s health that would allow hospitals to deny abortion care to 
a woman even if her life is in danger. These attacks on women’s health cannot be solved by merely 
adjusting the language under which they are brought or by replacing one word with an even more 
harmful provision. 

NL1R11 is extremely disappointed that attacking women’s liberties is the largest priority of this 
important congressional session instead of focusing on the economy, jobs or measures that 
strengthen women, families and. businesses. The American public lias asked the federal government 
to focus on strengthening the economy and increasing employment. This measure does neither, and 
instead attacks women and populations that are suffering the most in the economic downturn. 

NT.TRH urges the committee to oppose H.R.3. 
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Members of the Judiciary Subcommittee on the Constitution: we are honored to submit this 
testimony on behalf of the National Partnership for Women & Families and the women and 
families we represent. 

The National Partnership for Women & Families is a nonprofit, nonpartisan 501(c)(3) organization 
located in Washington, O.C. We have worked tirelessly for the last forty years to expand access to 
quality, affordable health care for all Americans that includes comprehensive reproductive health 
services; to eliminate discrimination in the workplace; and to enable women to meet the dual 
demands of work and family. The National Partnership vehemently opposes H.R. 3, the deceptively 
entitled the "No Taxpayer Funding for Abortion Act" and we urge Congress to reject this legislation. 

Supporters of H.R. 3 claim that this bill simply seeks to permanently ban federal funding of 
abortion. But those claims are blatantly misleading. This radical proposal represents an extreme 
attack on abortion access that goes well beyond codifying the unjust and harmful restrictions on 
federal funding of abortion care that have long burdened low-income women who rely upon the 
federal government for their health care. H.R. 3 would also prevent women with private insurance 
from obtaining abortion care by increasing taxes on individuals and small businesses that want to 
keep the health plans they already have that include abortion coverage. This unprecedented 
restriction on private insurance coverage of abortion would even impact women who purchase 
health care with their own money and ultimately threatens the availability of abortion coverage in 
the entire private market. 

The National Partnership urges Congress to reject H.R. 3 outright but also as one of many efforts to 
dismantle the historic Patient Protection and Affordable Care Act (ACA) passed by Congress and 
signed into law in 2010. The ACA represents an impressive effort to provide health insurance 
coverage to millions of previously uninsured Americans and to reign in some of the most egregious 
everyday practices of insurance companies. The failure of our current health care system to 
adequately address the health care needs of our nation has been particularly felt by women. 
Although women need and use health care services more than men, they face significant barriers in 
obtaining affordable care that adequately meets their needs. This landmark piece of legislation 
required numerous compromises by all stakeholders involved. While the National Partnership was 
not happy with every aspect of the bill, we recognized the potential for the ACA to provide sorely 
needed coverage and market reforms. We wholeheartedly supported passage of the reform law 
and are actively working on implementation efforts to ensure that ACA lives up to its potential. 
Repealing or undermining the ACA would harm women and families who can rely on more and 
better health care as a result of this bill. 

Congress should reject H.R. 3 because it severely impedes the availability of abortion coverage in 
the private health insurance market and permanently denies low-income women, military women, 
DC residents and public employees access to insurance coverage of abortion care. The bill 
promotes an extreme definition of "federal funding" that would impact government spending in 
areas that extend well beyond abortion care. 
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Threatens the Availability of Abortion Coverage in Private Insurance Market 

H.R. 3 diminishes the availability of abortion coverage in the private insurance market by 
eliminating tax benefits for many small and individual private health plans that include coverage of 
abortion care. This could ultimately eliminate the entire market for private health plans that 
include abortion coverage. Today, a majority of private health plans offer coverage that includes 
abortion care. Eliminating tax benefits for private plans that include abortion coverage means that 
individuals and small businesses that choose to keep these plans would face significant tax 
increases. 

For example, self-employed individuals, individuals who spend a large portion of their incomes on 
health care or workers who lose their jobs due to outsourcing will be unable to take advantage of 
tax credits that make health care more affordable if they keep their health plan that includes 
abortion coverage. Small businesses that want to continue to offer comprehensive health coverage 
would not be able to take advantage of the Small Business Health Tax Credit, enacted as part of the 
Affordable Care Act, if their plans included abortion coverage. This tax credit for small businesses 
will be worth up to 50 percent of premium costs in 2014. 

The tax impact on individuals even creates a disincentive for larger businesses and other large 
purchasers of insurance to provide health plans that include abortion coverage. Currently, 
individuals who spend more than seven and a half percent of their income on health care are able 
to deduct health care costs. However, if one of their employees were to be diagnosed with cancer 
or another costly disease that significantly increase their health costs, that employee would not be 
eligible for the tax deduction if the employee health plan offered abortion coverage (even if that 
employee were a single male or an elderly woman). 

These tax penalties force consumers to face significantly higher taxes or drop plans that they 
already have that include abortion coverage. If consumers can no longer afford health plans that 
include abortion coverage, health insurers will eventually eliminate these plans from the private 
insurance marketplace. 

Imposes Extraordinary Restrictions on Private Plans in Health Care Exchanges 

H.R. 3 bans any federal expenditure to private health plans that include abortion coverage. This 
means that low and moderate income individuals and families eligible for premium assistance to 
purchase health plans through the state exchanges would be unable to select private plans that 
include abortion care. Because the majority of consumers purchasing plans in the new exchanges 
would be eligible for premium assistance, health plans would be forced to drop abortion coverage 
in plans sold through the exchanges - making insurance coverage of abortion unavailable even for 
consumers paying with private funds. The dual impact of imposing tax penalties for purchasing 
plans that include abortion coverage and banning abortion coverage in state health-insurance 
exchanges jeopardizes the existence of health insurance coverage of abortion care in the entire 
private health insurance market. 
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This marks an unprecedented restriction on the use of private funds and impedes the ability of 
women to choose new health plans that cover their health care needs. Congress extensively 
debated and rejected a similar proposal - embodied in an amendment authored by former 
Congressman Bart Stupak - during consideration of health care reform. The ACA ultimately 
included a provision that requires insurers choosing to offer plans that include abortion coverage, 
to adhere to stringent accounting procedures to segregate federal funds from private dollars used 
to cover abortion care. President Obama subsequently issued an Executive Order to ensure 
compliance with this provision. The National Partnership strongly opposes this provision in ACA but 
we make the point here to emphasize that there is widespread agreement that ACA already 
ensures that no federal funds can be used to pay for abortion coverage. To claim that further 
restrictions are needed is a disingenuous way to promote an extreme attack on access to abortion 
care. 

Makes Existing Federal Restrictions on Abortion Coverage Permanent 

H.R. 3 would codify existing restrictions on federal funding for abortion that prohibit abortion 
coverage in health insurance provided by the government, with few exceptions. These include 
women covered through Medicaid, women serving in the military and dependents of military 
personnel, women receiving veteran's benefits, women serving in the Peace Corps, women 
covered through the Indian Health Services, federal employees, and women in federal correctional 
facilities. The bill would also reinstate a ban on the District of Columbia, lifted in 2009, that 
prohibited DC from using its own funds to pay for abortion care. 

The National Partnership remains adamantly opposed to abortion funding bans because they 
threaten women's health by making it harder to obtain abortion services. They are especially 
burdensome for low-income women who do not have the funds to pay for care that is not covered 
by their health insurance. In some instances, these restrictions eliminate access to abortion for 
women even if they use their own funds. 

Conclusion 

The National Partnership for Women & Families urges Congress to reject H.R. 3, the "No Taxpayer 
funding of Abortion Act." The bill goes well beyond codifying the unjust restrictions on access to 
abortion care that have long burdened low-income women. In seeking to impose sweeping 
restrictions on all forms of government spending that might possibly be linked to the provision of 
abortion care H.R. 3 goes too far. It takes away health coverage women already have and threatens 
to end all insurance coverage for abortion - regardless of whether federal funds are used. 
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On behalf of the Union for Refonn Judaism, whose more than 900 congregations 
encompass over 1 .5 million Reform Jews across North America, the Central Conference 
of American Rabbis, which includes more titan 1,800 Reform rabbis, and the Women of 
Reform Judaism, which represents more than 65.000 Reform Jewish women, 1 submit 
this statement in strong opposition to the No Taxpayer Funding for Abortion Act 
(H.R. 3). 

The Reform Jewish Movement has long supported a woman’s right to make decisions 
about her reproductive health. Since the 1960s, the Union for Reform Judaism, the 
Central Conference of American Rabbis, and Women of Reform Judaism have urged an 
end to all restrictions on reproductive rights. In the era before Roe v. Wade, the Reform 
Movement cited a “moral imperative to modernize abortion legislation,” lamenting that 
“illegal abortions yearly take a tragic and needless toll.” When Roe v. Wade legalized 
abortion, the Reform Movement applauded the decision for its importance not only in 
protecting life, but also in safeguarding civil liberties. “The question of when life begins 
is a matter of religious belief and not medical or legal fact.” the Union for Reform 
Judaism resolved in 1975. “While recognizing the right of religious groups whose beliefs 
differ from ours to follow the dictates of their faith in this matter, we vigorously oppose 
the attempts to legislate the particular beliefs of those groups into the law that governs us 
all. This is a clear' violation of the First Amendment.” 

The Reform Movement views abortion as a deeply personal issue and, like most 
Americans, holds the core belief that women are moral decision-makers in their own 
right entitled to make fundamental medical and reproductive choices. A woman should 
make a decision about whether to have an abortion according to her own beliefs and in 
consultation with her clergy, her family, and her doctor; politicians and ideologues 
should not make the decision for her. We believe that religious matters are best left to 
religious communities and individual conscience, and decisions about health, including 
what constitutes a life-saving procedure, to patients in consultation with physicians. 

We come to these beliefs inspired by the sanctity of life. In Judaism, women are 
commanded to care for the health and well-being of their bodies above all else. Banning 
potentially life-saving medical procedures and interfering with a doctor’s medical 
decision-making run contrary to the Jewish commandment to protect life. Although an 
unborn fetus is precious and is to be protected as a potential human being, Judaism views 
the life and health of the mother as paramount, placing a higher value on existing life 
than on potential life. 


Rabbi Saperstein testimony- H.R. 3- page 1 
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The great physician and scholar Maimonides stated, "If a woman is in hard labor. . .her 
life takes precedence over [the fetus’] life.” In th eMishnah Ohaloth 7:6, a woman is 
forbidden from sacrificing her own life for that of the fetus, and, if her life is threatened, 
she is allowed no other option but abortion. In addition, a number of scholars assert that 
if the mental health, sanity or self-esteem of the woman (e.g., in the case of rape or 
incest) is at risk due to the pregnancy itself, the woman is permitted to terminate the 
pregnancy (“Jewish Living: A Guide to Contemporary Reform Practice.” page 240). It is 
due to the intrinsic Jewish belief in the sanctity of life that abortion is viewed under some 
circumstances as both a moral and correct decision. 

Furthermore, the Torah makes clear from the beginning that all of humanity — men and 
women — was created h ’tselem FJohim , in the Divine image of God (Genesis 1 26-21). 
With that Divine spark, women are perfectly capable of making moral decisions about 
their own bodies. We deeply believe that unnecessary restrictions on a woman’s right to 
make those decisions violate the principle that God created everyone equally. 

For these reasons, we are deeply concerned by and strongly oppose H.R. 3. This 
dangerous bill severely threatens the right to choice affirmed by the Supreme Court in 
Roe k Wade. It would prevent women seeking needed reproductive health care from 
using their own, private money to pay for abortion services. It would reinforce the two 
tiers of health care recipients — the poor and the non-poor — by enshrining the “Hyde 
Amendment” into law, permanently barring any federal government money from being 
spent on abortions needed by women who rely on Medicaid, Medicare or tire Indian 
Health Service except for in the cases of rape, incest or endangerment to the life of the 
mother. Most disturbing, the bill would limit the use of those funds to circumstances of 
"forcible rape.” which is a term found nowhere in existing law and creates a false 
impression about the nature of sexual violence. 

Yet the unacceptable and unconstitutional incursions into a woman’s privacy do not end 
there: Women in the military would also continue to be barred from using their own, 
private money to pay for abortions on military facilities. In addition, businesses that pay 
for employee health plans that cover abortion would be denied tax credits, and medical 
deduction for payments to health plans that include abortions would be prohibited. 

This bill, if passed, would likely lead many private health insurance plans to eliminate 
abortion coverage altogether, thus dramatically reducing women's access to safe and 
affordable abortion services. We cannot stand silent while the House of Representatives 
considers a bill diat violates the U.S. Constitution, decades of U.S. Supreme Court 
precedent and many of our core Jewish values. 

The No Taxpayer Funding for Abortion Act (H.R. 3) would result in greater government 
interference in what is typically a veiy private, and often religious, decision. As Refoim 
Jews committed to the sanctity of a woman’s life and personal dignity, and as Americans 
committed to core Constitutional principles, we must oppose H.R. 3 and urge your 
Subcommittee to do the same. 


Rabbi Saperstein testimony- H.R. 3- page 2 
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Members of the Judiciary Subcommittee on the Constitution: I am honored to submit this 
testimony on behalf of NARAL Pro-Choice America, our state affiliates, and the pro-choice 
Americans we represent. 

Today you are considering the "No Taxpayer Funding for Abortion Act" (H.R.3), introduced by 
Rep. Chris Smith (R-NJ), a bill that is misleading in its claim that it ends public funding for 
abortion care. This bill is not about public funding. Regardless of one's view on this issue, 
federal law is clean federal funding of abortion is forbidden, except in very narrow 
circumstances. Instead, this bill is an attempt to reopen the debate on private insurance 
coverage of abortion and to dismantle entirely the Affordable Care Act. 

Introduced as part of the effort to repeal and replace the health-care law, this bill exposes that 
anti-choice House leadership's view of "public funding" bears no resemblance to reality. The 
legislation's true objective is eliminating all coverage of abortion, even in private insurance 
plans. More sweeping in scope than its name implies, the Smith bill docs far more than 
reinforce existing bans on public funding for abortion care; it launches a radical new anti -choice 
attack on abortion access. 


Imposes Tax Penalties on the Purchase of Abortion Coverage 

The Smith legislation interferes with coverage of abortion services within the private-insurance 
market and makes chaotic changes to tax policy. The legislation would force millions of 
families to pay taxes on theiT health-insurance benefits if their plan includes abortion. It does so 
by imposing tax penalties on many individuals and small businesses that choose private health 
plans that cover abortion care. (At present, 87 percent of private plans cover abortion services. 1 ) 
In levying taxes on the purchase of plans that include abortion coverage, the Smith bill severely 
threatens the private market for comprehensive insurance coverage that includes abortion care. 

Specifically, the law would: 

■ Force small businesses to choose whether to accept the Small Business Health Tax Credit 
enacted as part of the health-care law or to offer their employees comprehensive insurance 
plans that will cover all their potential health needs, including abortion care. Under the 
Smith bill, insurance plans that include abortion benefits are ineligible for the tax credit. 

Four million small businesses arc estimated to be eligible for the credit if they provide 
health care to their workers. 2 

■ Take away tax benefits from self-employed persons if their health-insurance plans include 
abortion coverage. Currently, self-employed persons are able to deduct the cost of their 
insurance policy from their income taxes. The Smith bill, however, makes all plans that 
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cover abortion non-deductible, and would deny this tax deduction to all self-employed 
persons whose plans include abortion coverage. 5 

■ Imposetax pen alticsonm an yindivi duals wh o h a vc h i gh ou t-of-pocke t h ea 1 th -ca re c o s ts . 
Current law allows individuals to deduct all health-care expenses - including insurance 
premiums - that exceed 7.5 percent of their gross income. The Smith bill, however, would 
m a kc in su r a n cc prem iu m s for pi an s th a t in cl u d c abor ti on cover a gc n on ■ - dc du cti bl c, a n d 
force families who have abortion coverage to pay increased taxes. 4 

■ Restrict the use of private dollars placed in tax-preferred Health Savings Accounts (HSAs). 
The Smith bill forbids individuals from using private funds saved in HSAs from being used 
to pay for abortion care, except in extremely limited circumstances. 

The National Women's Law Center (NWLC) has quantified the impact that these tax penalties 

would have on hypothe tical individuals and small businesses. According to the NWLC's 

analysis: 

■ A restaurant with 40 half-time employees whose wages totaled $500,000 and health-care 
costs totaling $240,000 per year would be eligible for a Small Business Health Tax Credit 
under current law. Under the Smith bill, however, that restaurant's taxes would be raised 
by $28,000 if its health insurance plan includes abortion coverage. 5 

■ The Smith bill would cost a married self-employed individual who had a combined income 
of $98,000 and $7,000 in annual insurance premiums an additional $1,750 per year if that 
individual's insurance plan covered abortion services. 6 

■ A woman who makes $25,000 is eligible to deduct from her taxable income any amount over 
$1,875 spent on health-care expenses, including on insurance premiums. If her insurance 
plan covered abortion, however, the Smith bill would take away her $1,731 deduction. 7 


Revives Core Provision of the Stupak-Pitts Amendment 

In an effort to reopen the contentious issue of abortion coverage, the Smith legislation revives 
the core provision of the failed Stupak-Pitts amendment, and effectively would end abortion 
coverage for women in state insurance exchanges who use their own, private funds to pay for 
their insurance. The Smith bill makes it highly unlikely that insurance companies will opt to 
offer abortion coverage in state exchanges: it forbids any plan offering such coverage from 
accepting even one subsidized customer, forcing insurers to choose between offering their 
product without abortion coverage to the entire universe of consumers in a state exchange and 
offering a benefits package that does include abortion services to a small minority of 
un subsidized customers. (Because a vast majority of participants in state insurance exchanges 
will be subsidized, 8 it seems clear which choice insurers are likely to make.) Asa result, in 
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addition to women who will pay part, or even most, of their insurance premium with private 
funds, millions of unsubsidized individuals and small-busincsscs employees who obtain 
insurance through a state health-in suTance exchange will be denied abortion coverage. 

In addition to restricting who may purchase abortion coverage within state insurance 
exchanges, the Smith bill would impose crippling administrative burdens on plans that wish to 
cover abortion care. If the Smith bill becomes law, insurance companies that offer abortion 
coverage — as 87 percent of plans currently do 9 — would face high costs, technical complexities, 
and onerous administrative requirements. 10 

The bill's purported solution of "pre serving" the option of abortion -coverage "rider" policies 
for women who purchase an exchange-based plan but seek abortion coverage is a false promise. 
Low-income women who receive insurance subsidies are unlikely to be able to afford a 
supplemental policy, and women who can afford to purchase riders arc unlikely to do so, as 
unintended pregnancies aTC by definition unplanned. Moreover, existing data on rider policies 
suggest that they simply do not work. Information from the five states that ban abortion 
coverage entirely except by separate rider is not promising. Last year. The Washington Post 
discovered that insurance companies in those states reported a lack of availability and demand 
for such riders. 11 The implication of these data is that, under the Smith bill, abortion riders will 
likely not be available to customers. 

The combination of imposing tax penalties for purchasing plans that include abortion coverage 
and banning abortion coverage in state health-insurance exchanges jeopardizes the entire 
existence of this important reproductive-health benefit. As the state exchanges grow, they will 
have a greater effect on the health-insurance industry as a whole, eventually becoming the 
standard for benefits packages. 12 The Smith bill, if enacted, could have an industry-wide effect, 
and, over time, cause the elimination of coverage of abortion services for most women - not just 
those who obtain coverage through a health-insurance exchange. 


Recodifies Existing Bans on Abortion Coverage 


This extreme proposal also would reinforce long-standing discriminatory bans on publicly 
funded abortion care by permanently denying low-income women, federal employees, women 
in the military, and residents of the District of Columbia access to abortion coverage. 

Again, current law already bans public funding for abortion care; TCgaTdless of one's view of 
that policy, it is indisputably already the law of the land. The Smith bill writes the bans into 
permanent law, including the Hyde amendment, a discriminatory restriction that bars low- 
income women's access to abortion services, except in extreme circumstances. Currently, these 
various bans arc renewed annually in appropriations bills and the annual Defense authorization 
legislation. The Smith bill would deny permanently coverage to the nearly 18 million 
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individuals insured by Medicaid, 13 the 6.7 million non-elderly and disabled individuals 
currently enrolled in Medicare, 14 and the 1.5 million American Indians and Alaska Natives who 
receive health insurance through the Indian Health Service (1HS). 15 

Additionally, the U.S. government offers health benefits plans to eight million federal 
employees, their dependents, and retirees, 44 percent of which are women. 16 The Smith bill 
permanently bans abortion coverage for these federal employees and their dependents, even 
though these workers pay a portion of their health insurance premiums with their own private 
dollars. 

Similarly, the bill also recodifies the ban on abortion care for women in military hospitals 
overseas, a policy that a majority of members of the Senate Armed Services Committee voted to 
repeal in 2010, and permanently denies abortion coverage to the nine million individuals who 
receive health insurance through TRICARE, the military health plan. 17 

Likewise, the Smith bill would permanently deny abortion coverage to Peace Corps volunteers. 
Of the 7,671 U.S. citizens who are currently volunteers and trainees for the Peace Corps, 60 
percent are women. 18 Finally, the Smith bill also rcimposcs the ban on Washington, D.C/s 
ability to use its own local funds to cover abortion services for the 64,500 low-income women 
currently enrolled in its Medicaid program - an unfair restriction that Congress lifted in 2009. 19 

Overall, the more than 13.5 million adult women who receive health coverage through 
Medicaid and other government-sponsored programs described above permanently would lose 
access to abortion coverage, except in incredibly narrow circumstances. 20 

Discriminatory bans on abortion coverage create significant, often insurmountable, obstacles for 
women seeking abortion care. Low-income women often have difficulty raising the money to 
pay for abortion services and research indicates that economic barriers often cause them to 
obtain abortion care two to three weeks later in pregnancy than do wealthier women. 21 This is 
especially problematic because the cost of abortion care increases the longer the pregnancy 
continues. Later abortion care, which is already inaccessible to women in many states, ranges 
into the thousands of dollars, and can pose an insurmountable cost. 22 These burdens 
disproportionately affect women of color, who, because of the connection between racial 
discrimination and economic disadvantages, are more likely than white women to be poor, to 
lack health insurance, and to rely on government health-care programs or plans. 20 Reiterating 
the abortion-coverage bans in permanent law adds insult to already deeply injurious policies. 

Finally, the Smith bill also recodifies the Helms amendment, a policy that denies some of the 
world's poorest women access to safe abortion care by prohibiting the use of U.S. funds to pay 
for abortion services in developing countries. Not only would the Smith bill jeopardize the 
availability of abortion coverage for American women, it would have detrimental international 
ramifications as well. 
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Redefining Rape and Incest 

In an especially mean-spirited provision, the Smith bill narrows the already severely limited 
rape and incest exceptions that exist in federal law, denying, at minimum, abortion coverage to 
survivors of statutory rape and any incest survivor who is 18 years of age or older. Most federal 
laws that restrict access to abortion services allow exceptions for instances of life, rape, or incest. 
The language in the Smith bill, however, limits these exceptions to include only victims of 
"forcible rape" and "incest with a minor." This restriction would apply to all federal programs, 
affecting not only low-income women in Medicaid, but women in the military and all federal 
employees, as well. It also would apply to state health-insurance exchanges, and to the tax- 
benefits restrictions applied to the private insurance market. While the bill's sponsor has 
suggested that he may drop this offensive provision, its inclusion in die original version offers 
another indication of the bill's extreme nature. 


Inadequate Exceptions 

It should also be noted that the Smith bill excludes any kind of exception that would protect the 
health of the woman, or provide care in cases of fetal anomaly. While the absence of insurance 
coverage for abortion care hurts all women, it particularly harms those for whom pregnancy 
threatens their health. Many women welcome pregnancy at some point in their lives and can 
look forward to a safe childbirth; however, for some, pregnancy can be dangerous, and abortion 
restrictions, such as the Smith bill, that do not contain exceptions to protect women's health 
endanger these women. The Smith legislation would limit access even for women in the most 
desperate of circumstances, whose care is often the most expensive and the most urgent. For 
example: 

■ Vikki Stella, a diabetic, discovered months into her pregnancy that the fetus she w T as 
carrying suffered from several major anomalies and had no chance of survival. Because 
of Vikki' s diabetes, her doctor determined that induced labor and Caesarian section were 
both riskier procedures for Vikki than an abortion. The procedure not only protected 
Vikki from immediate medical risks, but also ensured that she would be able to have 
children in the future. 24 

■ Jennifer Peterson was 35 and pregnant when she discovered a lump in her breast. Tests 
showed she had invasive breast cancer. The cancer and its treatment, separate and apart 
from the pregnancy, were a threat to her health. Her pregnancy posed a significant 
added threat to her health during the onset and treatment of her cancer. About one in 
3,000 pregnant women also has breast cancer during her pregnancy, and for these 
women, a health exception is absolutely necessary. 25 

■ Cilda Restelli was well into her pregnancy when doctors discovered that her fetus had 
only fragments of a skull and almost no brain. She and her husband had been told by 
medical experts that their baby had almost no chance of survival after birth. Restelli quit 
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her job, not because she was physically incapacitated, but because she could no longer 
bear the hearty congratulations of strangers who were unaware of the tragic 
circumstances surrounding her pregnancy. The Restellis made the agonizing decision to 
end the pregnancy. 26 

■ D.J., a federal employee, was 11 weeks into a wanted pregnancy when she learned that 

her fetus had anencephaly, meaning that the fetus would never develop a brain. Her 
doctor provided abortion care at a local hospital. Several months later, she received a bill 
for $9,000 - and was told her insurance would not cover the costs because, as a federal 
employee, she was not entitled to insurance coverage for abortion services unless the 
pregnancy endangered her life. 


States Invited to Restrict Abortion Coverage In All Circumstances 


The Smith bill also allows states to refuse coverage for abortion in all cases, even when a 
woman's life is in danger. Current federal law requires state Medicaid programs to cover 
abortion in cases where the pregnancy occurred because of rape or incest, or when the woman's 
life is in danger. When Congress expanded federal Medicaid funding for abortion care for rape 
and incest victims in 1993, more than one- third of the states initially refused to comply with the 
federal law. Eleven states were ordered into compliance by federal courts. 27 Every court that 
has considered the revised Hyde amendment has found that states that participate in the 
Medicaid program must cover abortion services in cases of rape or incest, regardless of state 
laws that are more restrictive. The Smith bill, however, would take away this al ready-minimal 
protection and allow states to refuse Medicaid coverage for abortion in all cases, even when a 
woman's life is in jeopardy. 


Conclusion 


The Smith bill represents an extreme new 7 anti-choice agenda that drastically distorts the 
concept of "public funding." In trying to redefine this term falsely, the Smith legislation 
jeopardizes the ability of private citizens to use their own dollars to purchase abortion coverage 
in the new 7 health system and levies harsh financial penalties on businesses and families w 7 ho 
choose comprehensive insurance coverage. Reasonable lawunakers, even those who may not 
agree with the pro-choice perspective on the issue of public funding for abortion, should 
recognize this bill for what it is: a radical departure from the status quo. 


1 Adam Sonficld et al., US. Insurance Coverage of Contraceptives and the Impact of Contraceptive Coz>erage 
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Prepared Statement of Nancy Ratzan, President, National Council of Jewish Woman 

NCjr 

National Council of Jewish Women 


Statement of National Council of Jewish Women on 
HR 3, No Taxpayer Funding for Abortion Act 

Written Testimony submitted by 
Nancy Ratzan, President, National Council of Jewish Women 

US House of Representatives 
Committee on the Judiciary 
Subcommittee on the Constitution 

February 8, 201 1 

The National Council of Jewish Women (NOW) is a grassroots organization of volunteers 
and advocates who are inspired by Jewish values. Since 1893, NOW members have 
turned progressive ideals into action, striving for social justice by improving the quality 
of life for women, children, and families, and by safeguarding individual rights and 
freedoms. 

NCJW has a long history of strong support for the protection of every female's right to 
reproductive choices, including safe and legal abortion, access to contraception, and the 
elimination of obstacles that limit reproductive freedom. The ninety-thousand 
members, volunteers, and supporters of NCJW have long supported abortion care as an 
essential component In the spectrum of comprehensive, confidential, affordable 
reproductive health services that must be accessible to women, regardless of age or 
ability to pay. We believe that each woman must have the right to exercise her own 
moral judgment when making personal decisions, including those that affect her 
reproductive life. Ensuring that women, regardless of financial status or age, have access 
to comprehensive reproductive health services is essential not only to women's health 
but also to women's equality and economic opportunity. 

We view HR 3, the "No Taxpayer Funding for Abortion Act," introduced by 
Representative Chris Smith (R NJ), as harmful to women and families on several fronts. 
This legislation would unjustly target their pocketbooks, imposing financial barriers on 
many American workers and discriminating against low-income women; cruelly 
endanger their health; and wrongly erode their right to privacy and religious liberty. 

If enacted, the government would greatly restrict consumer options in the private 
insurance market and penalize the insurance companies and employers who offer 
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abortion -inclusive health insurance coverage. While more than 85 percent 1 of private 
plans today offer such coverage, HR 3 would increase taxes on the individuals and 
families who now have abortion coverage and want to keep it, while barring others from 
buying this coverage with their own money. Penalizing consumers - male and female — 
with increased taxes as a means of restricting abortion coverage is an unjust and 
extreme move that would harm women, men, and their families. 

HR 3 also puts women at risk. It would make permanent the Hyde Amendment, banning 
abortion for women receiving subsidized insurance - discriminating against low-income 
and other women who rely on federal health programs, such as Medicaid beneficiaries, 
US servicewomen, and federal employees. Moreover, this legislation would not provide 
exceptions for women whose health may be harmed by the continuation of a pregnancy 
and, as originally proposed, it would change long-standing definitions of rape and incest 
exceptions to deny care to some minors, women with disabilities, adult incest survivors, 
and others whose pregnancies are the result of rape. In so doing, this bill would callously 
and carelessly endanger women’s health and well-being. 

NCJW believes that the above reasons alone should be enough to oppose HR 3, but 
this legislation does take an additional step that makes it especially offensive to NCJW 
and all Americans who value individual rights and freedoms. The "No Taxf>ayer Funding 
for Abortion Act” would erode our nation’s guarantee of religious liberty. 


We recognize that abortion is a complex issue - replete with moral, bio-ethical, 
philosophical and theological implications. What is clear is that the Issue engenders 
strong feelings on all sides. Different religions have differing views on when life begins; 
and even within religions, there can be varying opinions. We submit that this diversity of 
opinions is a question that our nation has answered by upholding the key, founding 
principle of religious freedom. A central part of the United States Supreme Court’s 
1973 decision in Roe v. Wade recognized that different moral and religious traditions 
have differing views of abortion. 


Reproductive rights are integrally bound up with religious freedom. As a faith-based 
women's organization, we understand that those who would restrict women's access to 
abortion and other reproductive health care services are often motivated by their 
religious belief and seek to impose their religious views on others. Yet, having 
freedom of choice means that women are valued as moral decision-makers and are free 
to make decisions about their reproductive lives based on their own religious beliefs 


Guttmacher Institute, Memo on Private Insurance Coverage of Abortion, 
http://vww.ffuttmacher.org/media/inthenews/2Q 1 1 /Q I / 1 9/i ndex.html (Feb. 3, 20 1 1 ) 
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and conscience, in consultation with their physicians, families, and religious leaders - or 
whomever they choose to involve. For the legislature to mandate one religion’s views 
on this very personal issue is to restrict religious liberty for all. 

Judaism teaches that, during a pregnancy, the life of the mother takes precedence over 
the potential life of a fetus. In fact, the Jewish scholar. Rabbi Sofer, taught; “no 
woman is required to build the world by destroying herself." 2 We respect and recognize 
the right of religious groups whose beliefs differ from ours to follow the dictates of their 
faiths in this matter. But we ask no less for ourselves. 
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We oppose HR 3 because it blatantly disregards and undermines the basic right; of our 
freedom to choose. And both religious freedom and personal freedom are 
the underpinnings of this right 

NCJW strongly and respectfully urges you to oppose HR 3. This legislation would take 
extreme measures that would not only impose discriminatory financial hardships on 
women and families and endanger women's health, but it would greatly impinge on 
religious freedom. As you deliberate the suitability and constitutionality of this 
legislation, we hope that you will take into account not only its detrimental impact on 
women’s over-all health, equality, and economic opportunity, but also its impact on 
religious liberty. 


2 Resp. Hatam Sofer, E.H. No. 20 



146 


Material submitted by the Center for Reproductive Rights 


CENTER fact surer 

FOR 

REPRODUCTIVE 
I RIGHTS 


A Bait-and-Switch Attack on Reproductive Health: Radical New 
Anti-Choice Bill Would Deny Insurance Coverage to Millions of Women 


On January 20, 2011, Rep. Chris Smith (R.-NJ) 
introduced extreme anti-choice legislation for 
consideration by Congress. While it is misleadingly 
called the "No Taxpayer Funding for Abortion Act" 
(H.R. 3), current law already imposes punishing 
restrictions on federal funding of abortion services, 
limiting it to documented rape and incest and to 
threats to the life of the pregnant woman. 

The bill's sponsors assert that it would “merely 
codify" existing appropriations measures, buL 
the bill is radically broad and is clearly intended 
to prevent all women from obtaining health 
insurance coverage for abortion services - 
even insurance paid for with private dollars or 
provided by employers in the private marketplace. 
The bill would raise taxes an millions of American 
families and impose intrusive new government 
rules on private, personal medical decisions. 

It would remove important protections guaran- 
teeing access to emergency services for women 
whose lives are in danger. Rape and incest sur- 
vivors are also targeted by the law, which would 
exclude coverage for non-‘‘forcible” rape victims 
and limit the incest exception to minors. 

Even the bill’s so called "codification" of restric- 
tions annually voted on in Congress penalizes 
women who rely on government support lo meet 
their basic medical needs. As the Center docu- 
mented in a 2010 report, the Hyde Amendment 
arid similar provisions cause delays in needed 
care that increase medical risks, and impose 
unconscionable hardships on poor women. 

Yet abortion is an essential pari of reproductive 
healthcare and one of the most common medical 
procedures sought by women; one in three women 
will have an abortion in her lifetime. 1 


H.R. 3 Would Raise Taxes on Healthcare 
Coverage for Women and Families. 

A majority of employer-based health plans now 
include abortion coverage. 2 H.R. 3 would create 
punishing new tax penalties designed to make 
coverage of abortion unavailable through private 
health insurance policies, stripping away coverage 
that millions of women currently have. 

For example, the bill would: 

• Ban tax credits for businesses that provide 
health plans that include abortion coverage, 
including the new Small Business Health 
Tax Credit, which was created to make 
health insurance affordable for small 
businesses and their employees.^ 

• Force self-employed individuals to pay 
new taxes on insurance plans if the 
plans include coverage for abortion. 4 

• Impose a ban on abortion coverage 
for women who purchase health 
insurance with premium assistance 
under the Affordable Care Act, 5 even 
though they would use their own private 
dollars to pay for part or most of the 
premiums 

Other Harmful and Discriminatory 
Restrictions in H.R. 3 

For millions of women, federal programs are their 
only means of obtaining healthcare coverage. 
Current restrictions have imposed severe hard- 
ships on these women and others who get their 
insurance through federal employment: 

« Poor women, who are subject to the severe 
limitations in the Hyde Amendment, which 
prevents women on Medicaid from access- 
ing abortion coverage, are forced to go 
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without food or pawn household items as 
they struggle to raise the funds to pay for 
abortion services. 0 This struggle forces 
many women to delay obtaining services 
and have later abortions: others are forced 
to carry unwanted pregnancies to term. 

• Servicewomen stationed overseas have 
been forced to turn to local medical 
facilities which may be inadequate or 
unsafe; some have even tried to self-abort. 

• Restrictions on coverage for federal 
employees forced one woman to pay 
thousands of dollars after confronting 
incredibly difficult circumstances. After 
terminating a wanted pregnancy because 
she learned that the fetus had no brain 
and no chance of survival, she discovered 
that her federal insurance was barred from 
covering the procedure. In the midst of her 
grief, she was handed a $9,000 bill. 7 

Most of these restrictions have no home in 
permanent law. Instead, they are re-enacted 
each year in annual appropriations bills and 
have been changed many times. H R. 3 would 
make these damaging restrictions permanent. 

H.R. 3 would also deny home rule to the District 
of Columbia, forcing the District to remove 
abortion coverage from its own local Medicaid 
program. The District now uses its own funds 
to provide coverage for medically necessary 
abortions. 

H.R. 3 Would Remove Protections for 
Women Facing Medical Emergencies by 
Permitting Patient “Dumping” by Hospitals 

Currently, federal law ensures that a woman who 
needs emergency abortion care cannot be turned 
away by a hospital. Shockingly, H.R. 3 attempts to 
eliminate this reasonable and common-sense pro- 
tection for patients at state and local government 
hospitals. 

H.R. 3 would also deny protections to state 
and local government employees facing a 
life-threatening medical situations. Currently, 
employers that provide health insurance must 
ensure that policies cover abortion services in 


instances in which a woman's life is endangered. 
H.R. 3 would remove this fundamental protection 
for employees of state and local governments. 

The Center for Reproductive Rights urges strong 
opposition to H.R. 3. 

For more information, please contact: 

Laura MacC leery, lmaccleery@reprorights.org, 
202.629.2658 


Endnotes 
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Radical New Anti-Choice Bill Would Further 
Enshrine Anti-Choice Penalties for Poor Women 


On January 20, 2011, Rep. Chris Smith (R-NJ) 
introduced extreme anti-choice legislation for 
consideration by Congress. While it is misleadingly 
called the "No Taxpayer Funding for Abortion Act” 
(H.R. 3), current law already imposes punishing 
restrictions on federal funding of abortion services. 

H.R. 3 would make the Hyde Amendment - a 
ban on insurance coverage for abortion services 
for low -income women on Medicaid even more 
intractable, because it would permanently codify a 
provision that roust now be enacted by Congress 
as part of its annual appropriations measures. 

The damage that would be done by H.R. 3 extends 
far beyond codification of the Hyde Amendment. 

The bill is clearly intended to prevent all women 
from obtaining health insurance coverage for abor- 
tion services - even insurance paid with private 
dollars or provided by employers in the private 
marketplace - and would raise taxes on millions of 
American families. But even simple codification of 
the Hyde Amendment would be tragic, because it 
has had a tremendously harmful effect on the lives 
of the most vulnerable women. 

The Facts on the Hyde Amendment 

One in ten American women receives Medicaid, 
and women comprise more than two thirds of 
adult enrol lees. 1 After Medicaid expansion goes 
into effect in 2014, millions more women will 
become part of the Medicaid program. 2 

The Hyde Amendment, named after a 1976 
rider to the Appropriations Act sponsored by 
Representative Henry Hyde (R-IL), prevents the 
use of federal Medicaid funds for abortion except 
in cases of rape, incest, or endangerment of the 
life of the pregnant woman. 

The few exceptions to the Hyde Amendment’s 
strictures are exceedingly narrow. For example, 
the law denies abortion coverage to women who 


face serious health conditions. It also denies abor- 
tion coverage to survivors of domestic violence, 
despite the fact that abuse can often lead to unin- 
tended pregnancies and pregnancy often exacer- 
bates abuse. 

In practice, the bureaucratic hurdles for women 
to access the coverage provided by the exceptions 
to the Hyde Amendment also deny abortion cover- 
age to survivors of rape and incest. While the law 
as written includes exceptions for cases of rape or 
incest, in reality, the long process required to seek 
Medicaid fending is often not desirable or even 
feasible. Women may be unabie to go through 
the traumatizing experience of reporting and 
certification, and would have to continue their 
pregnancies for weeks while, waiting for approval. 

One abortion provider the Center recently inter- 
viewed reported the story of a minor who became 
pregnant after being raped by her mother’s 
boyfriend. Local law enforcement was so moved 
by her situation that they took up a collection 
to help pay for an abortion. 3 In 2006, federal 
Medicaid funds went to cover a total of only 191 
abortions under all three exceptions. 4 

Our Recent Findings on the Harm from the 
Hyde Amendment 

A 2010 Report from the Center for Reproductive 
Rights documents this discriminatory policy’s 
damaging effects. The Hyde Amendment forces 
women to continue unwanted pregnancies, 
causes them to delay receiving abortions, which 
increases medical risk, arid imposes additional 
and significant financial strains on low- income 
and indigent women.^ 

The Center’s researchers interviewed women 
about the many ways in which the Hyde 
Amendment’s denial of coverage has harmed 
their lives. Below are some of their stories. 
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R.L. is a 26-year-old single mother, working 
and attending school full-time to become a 
registered nurse. Domestic abuse both led to 
her unintended pregnancy and created additional 
barriers to obtaining an abortion. R.L. thought 
her boyfriend seemed like the perfect man, as he 
was the son of two pastors, until they got engaged 
and he convinced her to quit her job and move 
to his extremely rural home. “Within 2 weeks, the 
abuse began . . , . f was cut off from everything 
I knew .... He didn’t want me to work, so I was 
in a situation where I had to depend on him. . 

. . He would always threaten to kill me.” R.L.'s 
boyfriend abused her physically and sexually both 
before and after he knew that she was pregnant. 

“I thought maybe I could think of something, get 
away, maybe keep the baby," she told us. “IBjut it 
was so hard to get away from him.” And once he 
discovered she was pregnant, the abuse became 
worse. “The forcing himself on me got worse, the 
not giving me food got worse, the taking it out on 
my kids got worse. ... It took me two months to 
figure out how I was going to get an abortion.” 6 
The abuse left R.L. without a way to protect or 
provide for herself, and the Hyde Amendment 
left her without her only other means for medical 
care. When asked how the availability of Medicaid 
coverage would have affected her, she replied that 
it “would have changed a lot of things for me. I 
could have gotten away from [my abusive partner] 
a lot sooner. There was 10 weeks of me having to 
wait, panicking.” 7 

C.M. is a 26-year-old single mother and disabled 
Iraq war veteran. Like many women, C.M. was 
working, going to school, taking care of her 
child, and trying to build a better life for her 
family, when an unintended pregnancy further 
complicated her life and burdened her already 
strained finances. “I worked nights until 4 or 
5AM, then had a Iwo-hour class from 9 to 11 [in 
the morning], then also classes on certain nights 
till 9 or 10. Then I’d have to pick up my son at 
5 or so. . . . I'm also a disabled veteran .... I 
was diagnosed with post-traumatic stress disor- 
der (PTSD, which I deal with constantly. I suf- 
fered a nervous breakdown in 2006 from PlSD, 
which is why I was working so hard to get my 
life back together . . . .” s Because of the Hyde 
Amendment, C.M. was forced to delay her 
abortion for over six weeks while she scraped 
together the necessary funds, forgoing bill and 


loan payments. As the weeks passed, the cost of 
the procedure continued to increase. By the time 
C.M. was able to obtain her abortion, the cost had 
risen to over $1,500, and she was forced to travel 
over 80 miles to undergo a more complicated, 
two-day procedure. 

R.D. is a 2/ year old single mother of two who 
works part-time and attends school full-time. 
Because the Hyde Amendment barred Medicaid 
from covering abortion services, it took R.D. 
weeks to raise the money she needed to obtain 
an abortion. Like C.M., because of that delay, 
sho was forced to endure a two-day procedure. 
For R.D., one of the worst parts was the wait- 
ing, uncertain whether she would be able to pull 
together the money in time. “[T]he watting was 
pretty awful. It was on my mind at ail times. I 
lost 30 pounds not being able to eat, not being 
able to get it off my mind. What if t couldn't get 
the abortion, what was l going to do? At work 
and school, I just put on a happy face and did 
what I had to do. It's harder [to do the same] 
with [my] kids.” 9 

These are just three of the millions of women 
subjected to compounded hardships because of 
the Hyde Amendment’s denial of coverage for 
medical care. As our report documented, women 
have had to sell or pawn their possessions, forgo 
paying bills, get evicted for failure to pay rent, 
go hungry, and suffer the fear of not knowing 
whether they would be able to access the care 
they needed. 10 

Conclusion: H.R. 3 is Bad Policy 
for Women and Their Health 

The Hyde Amendment undermines the goals of 
the very program that it restricts. Medicaid was 
created in order to ensure the provision of 
necessary healthcare to those too poor to 
otherwise ai lord it. In providing the Medicaid 
program, the government recognized that medical 
care is essential for all persons, yet at the same 
time is otten out of reach of the poorest, whose 
health is often negatively affected by poverty and 
lack of access to healthcare. Abortion is the only 
medically necessary service that Medicaid 
cannot inciude. 

Abortion is an essential part of reproductive 
healthcare and one of the most common 
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medical procedures sought by women. Yet 
the Hyde Amendment denies necessary abortion 
coverage to millions of women for the crime of 
being poor. Under H.R. 3, millions more women 
would confront these same obstacles. 

The Center for Reproductive Rights urges strong 
opposition to H.R. 3. 

For more information, please contact: 

Laura MacC leery, lmaccieery@reprorigtits.org, 
202.629.2658 
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Material submitted by DC Vote 



Congressional Interference Fact Sheet 


Reproductive Rights: Congress is considering legislation, the No Taxpayer Funding For 
Abortion Act (H.R, 3), which would for the first time redefine DC as part of the federal 
government, overriding the autonomy afforded the District by the Home Rule Act when it 

comes to abortion funding. While other localities could use their local funds to cover 
reproductive healthcare, the bill bars DC from doing the same under this bill. 

Section 310 of the bill reads: 

(1) Any reference to funds appropriated by Federal law shall be treated as 
including any amounts within the budget of the District of Columbia that have 
been approved by Act of Congress pursuant to section 446 of the District of 
Columbia Home Rule Act (or any applicable successor Federal law). 

(2) The term 'Federal Government’ includes the government of the District of 
Columbia. 

The battle over abortion funding in DC has raged for 30 years. From 1980 to 2009, 
Congress prevented the District of Columbia (and no other state) from using its own locally- 
raised tax dollars to fund reproductive healthcare for Medicaid-eligible women. In 2009 this 
restriction was lifted by Democrats in Congress. However, the new Republican majority in 
the 112th Congress has reintroduced the restriction in a bill specifying that DC’s locally- 
raised funds should be considered federal funds and its government part of the federal 
government, effectively nullifying Home Rule in the District in this instance. 

History of Congress interfering in DC s local health care decisions: 

HIV/AIDS Prevention Programs: Washington, DC has the nation’s highest incidence of 
HIV/AIDS, surpassing the threshold to officially be designated an "epidemic.” From 1999 to 
2008, Congress prohibited DC from using funds for syringe access programs, which has 
been proven in other metropolitan areas as the most effective way to prevent drug users 
from spreading HIV/ AIDS. In 2009, the District found that at least 3% of District residents 
have the disease, a 22% increase since 2006. 

Medical Marijuana: In 1998, two weeks before 69% of DC citizens approved ballot 
Proposition 59 to legalize medical marijuana, Representative Bob Barr (R-GA) added a rider 
to the Appropriations bill that forbade DC from using funds to count or certify the vote on the 
Proposition. In 2010, the rider was eliminated by Democrats, The DC Council has passed a 
law to enact the program and is developing distribution regulations. However, with other 
progressive local laws under attack, DC is bracing for congressional interference in this 
program as well. 
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Smith Bill is Unprecedented Attack on Women’s Access to Abortion Care 

Statement of Vicki Saporta, President and CEO of the National Abortion Federation (NAF): 

The Smith Bill is an unprecedented attempt to restrict women’s access to abortion care. This 
bill would prevent millions of American women from obtaining private insurance coverage for 
abortion care even if they pay with their own funds. It would also permanently deny abortion 
coverage for vulnerable women who depend on the federal government for their health care, 
and prohibit access to abortion care even for women in life-threatening, emergency situations 
at public hospitals. 

This bill could have devastating consequences for the more than one million women who 
choose abortion each year — women like Dana Weinstein who is standing with House 
Judiciary Democrats today to oppose this bill and explain how its provisions would have 
affected her ability to make the decisions that were best for her family. Dana chose to 
terminate her wanted pregnancy after she learned that her fetus was missing the main part of 
its brain and would likely not survive [full story below]. The Smith Bill would deny coverage for 
abortion care even in cases like Dana’s. 

It is unconscionable that anti-choice legislators are continuing their attempts to further restrict 
access to abortion care for women like Dana. Abortion care is basic health care for women 
and should not be treated differently from other health care services. 

Representative Chris Smith’s agenda is so extreme that this bill originally attempted to 
redefine rape and incest. Although he says he will give up these efforts after weeks of public 
outrage, the rest of the bill's provisions are also extreme and would adversely affect the lives 
and health of women NAF calls on the House Judiciary Committee to defeat these extreme 
attacks on women and ensure that women can access the abortion care they need. 


Statement of Dana Weinstein on Harmful Impact of Smith Bill 

Good afternoon. My name is Dana Weinstein. In July 2009, I was happily pregnant and 
excitingly, anxiously expecting the arrival of our second child. For nearly 8 months, I had been 
loving my baby in utero and explaining to our then 2.5 year old son that he was going to 
become a big brother. Never, EVER did I imagine I would need to have an abortion. ..and 
certainly not one so late in my pregnancy. 

At my 28 week sonogram the ventricles in our baby’s brain measured a little elevated and my 
perinatologist arranged for further testing. Two weeks later, I had an MRI performed to see 
what was going on inside my baby’s head. It was then that we learned the shocking, horrific, 
and devastating news. Our baby was missing a main piece of its brain. ..the part that connects 
the right and left hemispheres literally wasn't there. It never developed. This is known as 
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agenesis of the corpus callosum. Even worse, the surface of the brain was malformed and 
severely underdeveloped, a condition called polymicrogyria. Additionally, where brain mass 
and tissue should have grown and been plentiful, only large pockets of empty space and 
gaping holes existed. Despite all the prenatal care and testing I had throughout the 
pregnancy, this was not detected until I was seven and a half months along. And no amount 
of surgery, medicine or physical therapy could reverse, improve, or fix this horrendous 
diagnosis. 

We learned that because of the severe brain anomalies, our baby would have had on-going 
seizures 70% of the time. And that was best case scenario. Our daughter would lack the 
physical coordination to suck, swallow, feed, walk, talk or know her environment — if she 
survived birth at all. The sonogram already showed the baby was not swallowing. And in 
hindsight, I believe her constant, non-stop movements — movements that I so lovingly joked 
about throughout the pregnancy as being payback for having a calm, easy-going first child — 
were the result of spasms caused by the brain abnormalities. 

If we had carried our baby to term, we would have needed a resuscitation order in place prior 
to giving birth as she was incapable of living without significant medical assistance. 

We did not want our daughter to exist solely because of machines. We did not want to bring a 
child into this world that would only be here in a vegetated state, if at all. For our baby, for our 
son, and for our family, my husband and I made the heartbreaking decision to terminate the 
pregnancy. We did what I believe was the most loving, humane act a parent could do — put an 
end to our baby's suffering. 

Because I was late in my pregnancy, I had to travel to Colorado to one of a handful of facilities 
in the U.S. that provides later abortion care. It was awful to go through the hell of ending my 
very much wanted and loved pregnancy and to have to do it across the country, so far from 
my home and loved ones. 

My upfront medical expenses were $17,500, which does not include an additional $3,000 in 
travel costs to obtain care. Since I had to go to an out of network provider, the maximum my 
insurance would cover was just $1 ,200. With the help of legal counsel and more than a,year 
of appealing, my insurance company finally agreed to cover the total cost of my abortion care. 
The financial stress caused my family unnecessary anxiety during an already heartbreaking, 
devastating, and frightening time. 

To be forced to carry a pregnancy to term because of a lack of financial resources or 
insurance coverage is beyond cruel, especially in situations like mine. The week l had to 
endure between learning the devastating diagnosis and when I could begin the termination 
process was agonizing. Each constant movement of my baby — movement that for months 
had brought me such joy and reassurance— was like a dagger to my heart. Looking down at 
my full pregnant belly knowing how sick my daughter was, and knowing that she would not 
live was horrendous. To force women to endure this for weeks or even months and give birth 
because of a lack of medical coverage is outrageous. 

I am appalled that Congress is taking up this issue again. I can't help but ask.. .what about 
circumstances like mine? How can families facing such a terrible prognosis be omitted from 
abortion coverage? We exist and as painful as it is to talk about, we need to be heard and we 
need to be considered. 
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To say I am angered by those who are trying to prevent abortion coverage in the health care 
system is an understatement. I applaud our leaders and members of the Judiciary Committee 
here today who are taking the brave step in fighting against those trying to prevent women 
like me from being allowed to have the option to terminate my pregnancy and to have 
insurance coverage. 

I am speaking today for all the women who are too fearful or made to feel ashamed, to put a 
face on abortion. I’m speaking today on behalf of my daughter, who ! know is in a much better 
place. And, I’m speaking today for all of the women, who like me just a year and a half ago, 
never imagined they would need the help of an abortion. 

Thank you for your time. 


### 


The National Abortion Federation (NAF) is the professional association of abortion providers in North America. 
Our mission is to ensure safe, legal, and accessible abortion care, which promotes health and justice for women. 
Our members include clinics, doctors' offices, and hospitals, who together care for more than half the women 
who choose abortion each year in the United States, Canada, and Mexico City. For more information, visit our 
website at www. prochoice.org . 
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